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DEDICATION 


This  book  is  affectionately  dedicated  to  Edward  Gulick,  who 
retired  as  professor  of  history  at  Wellesley  College  in  1980.  Four 
of  the  contributors  to  the  present  volume,  including  the  co-editors, 
have  enjoyed  the  privilege  of  working  with  Ed  Gulick  as  colleagues 
at  Wellesley;  one  was  first  his  student  and  only  later  a colleague. 
In  the  1950s  Ed  was  a pioneer  at  the  College  in  dealing  with  the 
evolving  world  system,  imperialism,  and  the  experience  of  the  colon- 
ized; in  the  1970s  he  was  again  a pioneer,  emphasizing  the  systemat- 
ic use  of  biography  as  an  element  in  the  study  of  history.  Those  who 
studied  with  him  appreciated  his  focus  on  human  consciousness  and 
interaction,  and  were  encouraged  to  develop  empathy  for  non-Western 
people  contending  with  the  cross-currents  of  value  systems.  While 
this  book  is  not  a festschrift  in  the  classic  sense,  the  cooperative 
enterprise  that  engendered  it  was  entirely  consistent  with  the  per- 
spective Ed  Gulick  has  maintained  and  fostered.  It  is  in  this  spirit 
that  we  have  resolved  to  dedicate  the  volume  to  him. 
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INTRODUCTION 


The  nine  papers  in  this  volume  are  the  end  product  of  an  asso- 
ciation that  began  at  a conference  on  "African  Women  and  the  Law" 
held  at  Columbia  University  in  April  1979.  The  papers  have  all  been 
revised  in  the  meantime,  and  a number  of  them  were  presented  at  a 
panel  at  the  1979  African  Studies  Association  conference  in  Los 
Angeles.  The  individual  papers  reflect  the  nature  of  the  community, 
the  dialogue  between  historians  and  anthropologists,  and  the  special 
interests  and  evolution  of  the  individuals'  own  scholarship.  Martin 
Chanock  joined  the  group  at  a later  stage,  having  read  earlier  ver- 
sions of  these  papers  and  become  interested  in  the  project. 

At  the  Columbia  conference,  participants  focused  on  the  ways  in 
which  the  advance  of  Christianity,  Islam,  or  colonialism  added  new 
dimensions  to  the  legal  systems  which  would  define  the  legal  situa- 
tion of  ordinary  people  in  Africa.  Of  the  ordinary  people,  our 
chosen  focus  was  women,  and  our  emphasis  was  historical.  We  were 
particularly  interested  in  the  use  of  legal  records  for  tracing 
women's  history,  and  we  were  also  curious  about  historical  situa- 
tions in  which  women  might  confront  several  different  legal  systems 
and  could  be  seen  to  choose  between  them,  to  pursue  their  own  needs 
or  desires.  In  our  discussions  we  focused  on  women's  changing  posi- 
tion within  marriage,  their  rights  to  own  or  to  use  property,  and 
their  ultimate  mobility  or  immobility. 

The  papers  in  this  volume  have  been  divided  into  methodological 
clusters.  In  Part  I,  legal  materials  and  notations  are  used  to 
explore  the  activity  of  women  in  early  states  not  characterized  by 
broadly  established,  pervasive  legal  systems.  The  contributors  press 
these  clues  to  their  limits.  The  papers  by  Jay  Spaulding  and  Donald 
Crummey  introduce  particular  problems  of  source  material  for  the 
eighteenth  and  nineteenth  centuries;  both  deal  with  finite  and  in 
many  cases  incomplete  source  material,  where  the  generation  of  new 
data  is  extremely  difficult  and  the  data  at  hand  allow  only  tenta- 
tive generalizations.  These  two  papers  raise  important  questions 
with  regard  to  women's  access  to  property,  and  the  facility  with 
which  women  retain  or  enjoy  the  control  of  that  property.  In  "The 
Misfortunes  of  Some  - The  Advantages  of  Others:  Land  Sales  by  Women 
in  Sinnar,"  Jay  Spaulding  draws  attention  to  a profound  transfor- 
mation in  the  Sudan  and  finds  it  useful  to  employ  process  models  and 
quantification  of  cases  correlated  with  ecological  zones  to  increase 
his  grounds  for  generalization  about  the  processes  of  change. 
Spaulding  examines  a corpus  of  private  legal  documents  to  explore 
the  apparent  anomaly  of  numerous  land  sales  by  women. 
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Spaulding's  paper  deals  with  Muslim  women  who  were  influenced 
by  the  expanding  mercantile  community  in  eighteenth-century  Sinnar, 
a society  then  redefining  itself  with  a tendency  toward  bourgeoisi- 
fication,  and  becoming  more  oriented  toward  merchant /Muslim  prac- 
tices. In  this  situation,  the  new  definition  of  status  for  women 
represented  their  removal  from  previously  productive  roles;  women's 
earlier  role  in  production  was  increasingly  filled  by  slave  labor, 
and  women's  removal  from  agricultural  production  in  particular  was 
legitimized  on  the  basis  of  a newly  created  fiction  that  "women 
can't  swim,"  an  essential  skill  for  riverain  cultivators  in  a land 
where  islands  were  numerous  but  boats  were  few.  Thus  Spaulding  finds 
that  the  women  of  Sinnar  were  disproportionately  represented  as 
sellers  of  land;  they  were  not  involved  in  the  wave  of  bourgeois 
aggrandizement  in  the  eighteenth  century,  but  were  rather  forced  to 
sell  their  landholdings  by  their  position  of  social  vulnerability. 

Of  all  the  papers  presented  in  this  volume,  Spaulding's  is  the 
most  experimental  and  provocative  in  its  search  for  an  understanding 
of  how  the  Muslim  community  spread  its  influence,  normalized  inheri- 
tance and  domestic-productive  relations,  and  ultimately  prevailed 
over  private  authority.  The  question  of  exactly  how  property  rights, 
the  enjoyment  of  those  rights,  and  swimming  were  linked,  however, 
remains  to  be  discovered. 

"Women,  Property  and  Litigation  Among  the  Bagemder  Amhara,  1750s 
to  1850s,"  by  Donald  Crummey,  examines  judicial  records  preserved  in 
the  margins  of  Ethiopian  church  books  in  order  to  shed  light  on 
women's  rights  to  landed  property  and  offices,  and  the  success  with 
which  they  defended  those  rights  through  litigation.  The  women  who 
appear  in  Crummey 's  paper  are,  on  the  whole,  elite  Amhara  women,  who 
managed  to  retain  a significant  influence  with  regard  to  both  the 
ownership  of  productive  land  and  to  certain  titles.  Even  with  these 
upper-class  women,  however,  Crummey  suggests  a tendency  to  sell  or 
to  lose  their  property  rights  to  men.  Crummey  does  not  attempt  to 
place  these  aspects  of  Amhara  society  in  a dynamic  historical  situa- 
tion, perhaps  justifiably  so  in  light  of  the  apparently  slow  pace  of 
change  in  eighteenth-century  Ethiopia.  These  two  papers  taken 
together  remind  us  to  explore  carefully  the  difference  between  theo- 
ry and  practice  with  regard  to  women's  access  to  land  and  other 
forms  of  property. 

In  the  last  paper  in  this  section,  Marcia  Wright  examines  court 
records  and  the  letterbooks  of  a colonial  magistrate  in  northeastern 
Rhodesia  (Zambia)  in  a much  more  specific  and  limited  time-frame 
around  the  turn  of  the  century  to  explore  a shift  of  conventions 
pertaining  to  women.  Her  paper,  "Justice,  Women,  and  the  Social 
Order  in  Abercorn,  Northeastern  Rhodesia,  1897-1903,"  represents  a 
critical  transition  with  regard  to  the  nature  of  urban  settings 
under  colonial  rule,  and  a transition  from  a focus  on  property 
rights  to  a focus  on  other  aspects  of  women's  personal  status  - 
their  rights  to  contract  a marriage,  to  escape  an  intolerable  mar- 
riage, or  to  make  specific  demands  within  the  context  of  marriage 
and  family.  Wright  describes  an  early  colonial  situation  of  consid- 
erable fluidity,  where  women  were  not  yet  formed  into  specific  clas- 
ses where  they  could  see  well-defined  differences  between  their 
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status  and  that  of  educated,  Christian  converts. 1 We  see  a certain 
mobility  in  women's  lives,  and  a certain  opportunism,  where  women's 
approach  to  marriage  can  be  seen  as  a combination  of  alternatives 
and  compromises. 

The  legal  and  historical  documents  which  form  the  basis  for 
Wright's  study  are  also  much  richer  than  those  uncovered  by 
Spaulding  and  Crummey,  and  they  can  be  set  into  a much  broader  con- 
text of  historical  materials  available  for  the  study  of  the  early 
colonial  situation.  What  is  common  to  the  first  two  papers  in  this 
section  is  a concentration  on  legal  fragments  and  concern  for  an 
advancing  legal  system  which  is  not  yet  fully  backed  and  rational- 
ized by  the  centralized  state.  In  Abercorn  around  1900  we  can  see 
the  emergence  of  national  classes  (like  the  colonial  functionaries), 
and  an  emphasis  on  externally  derived  economic  activities,  with  a 
form  of  capital  which  is  injected  to  achieve  its  own  infrastructural 
purposes  and  only  indirectly  relates  to  local  production.  The  prac- 
tices of  the  magistrate  at  Abercorn,  it  is  argued,  were  very  much 
geared  to  the  political  exigencies  of  an  early  colonial  situation  in 

which  a construction  boom  required  the  mobilization  of  regional 

resources.  The  way  in  which  women  were  viewed  in  this  fluid,  "pros- 
perous" time  was  essentially  existential,  not  systematic.  The  situa- 
tion is  transitory  in  this  area,  but  is  symptomatic  of  the  oncoming 
colonial  system  which  forms  the  context  of  the  following  papers. 

When  the  level  of  economic  activity  subsided  and  the  apparatus 
of  the  colonial  state  became  more  hierarchical  and  inclusive,  we 
find  the  reflexes  described  by  Martin  Chanock  in  the  first  paper  of 

Part  II,  where  local  courts  became  an  arena  for  African  male  author- 

ities. Chanock' s paper  on  "Making  Customary  Law:  Men,  Women,  and 
Courts  in  Colonial  Northern  Rhodesia"  examines  the  historical  crea- 
tion of  "customary  law"  in  Northern  Rhodesia,  by  focusing  on  the 
evolution  of  laws  and  legal  processes  affecting  women.  Chanock  sees 
"customary  law"  as  created  by  the  political  economy  of  colonial 
capitalism  rather  than  as  the  essence  of  African  local  law  which 
survived  the  colonial  incursion.  The  coming  of  the  colonial  state 
and  the  penetration  of  colonial  capitalism  in  Northern  Rhodesia 
appeared  to  loosen  the  control  of  older  men  over  both  women  and 
younger  men.  Chanock  sees  male  strategies  to  reestablish  control 
over  women  (and  over  younger  men)  as  being  fed  into  the  colonial 
court  system  and  emerging  as  applicable  customary  law.  He  finds  that 
"customary  law"  was  perhaps  the  most  effective  way  African  men  could 
exert  power  in  the  colonial  state,  and  claims  about  custom  provided 
the  necessary  legitimation  for  the  control  of  sexual  behavior. 

Chanock 's  paper,  we  believe,  stands  with  Spaulding's  as  a provo- 
cative contribution,  particularly  in  his  "law"  - "no  law"  contrast, 
and  in  his  discussion  of  the  contract  made  and  executed  as  the 
result  of  the  alliance  of  African  men  and  colonial  rulers.  The 
introduction  to  the  middle  section  mediates  the  varied  programs  of 
Chanock 's  paper  in  comparison  to  the  others  in  Part  II.  Here  it 

l-This  contrast  is  developed  in  Kristin  Mann's  paper  in  this  volume,  and  in  her 
subsequent  work.  See  her  "Marriage  Choices  Anong  the  Educated  African  Elite  in  Lagos 
Colony,  1880-1915,  International  Jcrumal  of  African  Historical  Studies , 14,2  (1981). 
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suffices  to  remark  that  the  papers  by  Chanock,  by  Sally  Merry,  and 
by  Daisy  Dwyer  all  deal  with  relations  betwen  local  communities  and 
state-level  legal  mechanisms  and  alternative  means  of  social  control. 

Looking  at  the  Zambian  Copperbelt  during  the  colonial  period  in 
"The  Articulation  of  Legal  Spheres,"  Sally  Merry  brings  an  anthro- 
pologist's perspective  to  a colonial  situation  where  industrializa- 
tion has  substantially  reshaped  the  political  economy.  Merry  comes 
to  the  Central  African  - Zambian  material  as  it  was  generated  in  the 
1950s,  when  the  colonial  state  was  much  more  densely  organized  and 
compelled  to  cope  with  a highly  integrated  urban-rural  society  in 
which  urban,  secular  values  and  patterns  tended  to  prevail.  Her 
paper  explores  the  different  legal  spheres  affecting  marriage  and 
women's  rights  - Tribal  Elders,  the  Urban  Native  Court,  the  Chris- 
tian churches,  and  the  Citizens'  Advice  Bureau  - that  evolved  in  a 
colonial  context  structured  by  a company  town  and  an  administrative 
satellite,  and  dominated  by  permanent  capital  investment  for  the 
purpose  of  colonial  extraction.  The  Copperbelt  situation  was  highly 
manipulated  by  a colonial  regime  that  wished  to  inhibit  the  develop- 
ment of  a permanently  stabilized  African  community.  The  administra- 
tion urged  the  continued  importance  of  elders  and  ethnic  attachments 
as  part  of  a larger  strategy.  The  legal  "fora"  Merry  refers  to  were 
artificially  created  by  the  colonial  desire  for  social  control,  but 
they  took  on  a life  of  their  own  and  became  authentic.  In  the  Aber- 
corn  case  described  by  Marcia  Wright,  women  came  directly  before 
colonial  courts  just  when  they  were  entering  colonial  society;  some 
time  elapsed  before  colonial  authorities  in  Zambia  inserted  inter- 
mediary levels  of  administration  and  justice  with  ethnic  presump- 
tions, as  Merry  describes  for  the  Copperbelt. 

Sally  Merry's  paper  is  an  experiment  by  someone  trying  to  apply 
anthropological  methods  developed  in  the  context  of  the  contemporary 
United  States  to  the  historical  literature  of  the  Zambian  Copper- 
belt.  Such  work  as  George  Chauncey's  recent  article2  shows  that  it 
is  possible  to  generate  new  data  for  the  Copperbelt  situation  and  to 
escape  from  some  of  the  conceptual  limits  which  were  operative  for 
many  scholars  writing  in  the  1950s  - the  core  of  the  material  avail- 
able to  Merry.  These  new  developments  highlight  the  importance  of 
new  questions  in  generating  new  evidence,  yet  the  papers  presented 
here  also  reaffirm  the  necessity  of  understanding  official  policy, 
and  how  that  policy  informed  the  operation  of  the  courts.  We  can  see 
from  the  studies  by  Jay  Spaulding,  Donald  Crummey,  and  Marcia  Wright 
that  the  survival  of  specific  materials  is  often  limiting.  The  dyna- 
mics of  women's  positions  must  be  explored  by  bringing  in  many  evi- 
dences of  extra-legal  conditions.  These  may  or  may  not  exist  in 
adequate  quantities  and  quality  to  render  the  dynamics  of  women's 
positions.  Even  with  a larger  volume  of  writing,  however,  the  liter- 
ature of  the  Copperbelt  in  the  1950s  is  not  that  different  from 
Ethiopia  in  the  1850s,  because  in  both  cases  structural  or  concep- 
tual limits  have  not  admitted  a thorough  perspective  rooted  in 
women's  experience.  These  papers  do  suggest  new  relationships  and 


^See 

Zambian 

1981). 


George  Chauncey,  Jr.,  "Hie  Locus  of  Reproduction:  Women's  Labour  in  the 
Copperbelt,  1927-1953,"  Journal  of  Southern  African  Studies,  7,  2 (April 
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new  possibilities  which  will  hopefully  inform  subsequent  work.  The 
abundance  or  the  scarcity  of  evidence  is  thus  not  the  only  critical 
variable.  Furthermore,  legal  and  judicial  institutions  have  fre- 
quently generated  materials  that  are  more  accessible  to  the  histor- 
ian than  are  other  indications  of  social  conditions,  and  thus 
deserve  to  be  exhaustively  pursued. 

From  an  anthropologist's  perspective,  Daisy  Dwyer  examines  in 
very  broad  strokes  the  range  of  extra-legal  strategies  which  have 
been  used  to  control  women  in  "Outside  the  Courts:  Extra-legal 
Strategies  for  Subordinating  Women."  Dwyer  looks  at  some  of  the  more 
global  aspects  of  gossip,  social  pressure,  differential  access  to 
courts,  and  economic  realities  which  circumscribe  women's  behavior 
without  the  need  for  formal  legal  action.  Although  not  set  specific- 
ally in  an  African  context,  and  lodged  in  a highly  contemporary  set 
of  concerns,  Dwyer's  comments  are  quite  important  for  the  case 
studies  presented  here,  particularly  the  distinctions  she  draws 
between  the  ownership  and  management  of  property,  the  mobility  of 
men  and  the  more  stationary  situation  of  women,  and  between  women's 
legal  position  in  theory  and  in  practice.  She  also  draws  our  atten- 
tion to  the  property  implications  of  widowhood.  Jean  Hay  gives 
specific  focus  to  many  of  Dwyer's  ideas  in  "Women  as  Owners,  Occu- 
pants, and  Managers  of  Property  in  Colonial  Western  Kenya,"  where 
she  highlights  the  way  in  which  "customary  law"  limited  women's 
independent  access  to  property  and  thus  made  them  reliable  custod- 
ians of  male  property  rights. 

Part  III  contains  two  contributions  by  historians,  whose  dis- 
cussions are  situated  in  the  mature  colonial  situation  of  South 
Africa  and  Nigeria.  In  "Passes  and  Bypasses:  Freedom  of  Movement  for 
African  Women  Under  the  Urban  Areas  Act  of  South  Africa,"  Julie 
Wells  examines  a particular  body  of  legislation  affecting  urban 
residence  in  an  attempt  to  explain  a striking  anomaly  in  South 
African  history:  the  exemption  of  women  from  pass  laws  restricting 
African  mobility.  Her  paper  supplies  material  for  a fuller  discus- 
sion of  the  issues  broached  by  the  preceding,  more  theoretical  chap- 
ters. The  state  can  be  seen  to  be  focusing  selectively,  in  Dwyer's 
terms,  deciding  what  is  useful  in  Chanock's  terms,  even  while 
endeavoring  to  engineer  the  composition  of  urban  society.  Wells 
describes  an  economy  shaped  by  the  desire  for  social  control;  passes 
were  one  of  the  primary  instruments  for  such  control.  Yet  South 
Africa  represents  a much  more  complicated  economy,  with  competing 
interests  which  arrested  the  development  of  a uniform  regime.  The 
target  population  for  the  mine  work  force  was  men,  and  urban  inter- 
ests and  urban  antecedents  were  older  than  the  mining  industry,  and 
sometimes  called  for  permanent  urbanization  of  Africans  for  the  sake 
of  services  and  skilled  labor  requirements  in  manufacturing.  For  all 
these  reasons,  and  because  they  protested  effectively,  women  were 
exempted  from  carrying  passes  until  the  1950s. 

Kristin  Mann's  paper,  "Women's  Rights  in  Law  and  Practice:  Mar- 
riage and  Dispute  Settlement  in  Colonial  Lagos,"  examines  a marriage 
dispute  set  in  the  context  of  colonial  Lagos  in  the  late  1920s, 
where  Victorian  marriage  and  the  ideal  of  the  "housewife"  were 
significant  factors  changing  marriage  patterns  and  women's  life- 
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suffices  to  remark  that  the  papers  by  Chanock,  by  Sally  Merry,  and 
by  Daisy  Dwyer  all  deal  with  relations  betwen  local  communities  and 
state-level  legal  mechanisms  and  alternative  means  of  social  control. 

Looking  at  the  Zambian  Copperbelt  during  the  colonial  period  in 
"Ihe  Articulation  of  Legal  Spheres,"  Sally  Merry  brings  an  anthro- 
pologist's perspective  to  a colonial  situation  where  industrializa- 
tion has  substantially  reshaped  the  political  economy.  Merry  comes 
to  the  Central  African  - Zambian  material  as  it  was  generated  in  the 
1950s,  when  the  colonial  state  was  much  more  densely  organized  and 
compelled  to  cope  with  a highly  integrated  urban-rural  society  in 
which  urban,  secular  values  and  patterns  tended  to  prevail.  Her 
paper  explores  the  different  legal  spheres  affecting  marriage  and 
women's  rights  - Tribal  Elders,  the  Urban  Native  Court,  the  Chris- 
tian churches,  and  the  Citizens'  Advice  Bureau  - that  evolved  in  a 
colonial  context  structured  by  a company  town  and  an  administrative 
satellite,  and  dominated  by  permanent  capital  investment  for  the 
purpose  of  colonial  extraction.  The  Copperbelt  situation  was  highly 
manipulated  by  a colonial  regime  that  wished  to  inhibit  the  develop- 
ment of  a permanently  stabilized  African  community.  The  administra- 
tion urged  the  continued  importance  of  elders  and  ethnic  attachments 
as  part  of  a larger  strategy.  The  legal  "fora"  Merry  refers  to  were 
artificially  created  by  the  colonial  desire  for  social  control,  but 
they  took  on  a life  of  their  own  and  became  authentic.  In  the  Aber- 
corn  case  described  by  Marcia  Wright,  women  came  directly  before 
colonial  courts  just  when  they  were  entering  colonial  society;  some 
time  elapsed  before  colonial  authorities  in  Zambia  inserted  inter- 
mediary levels  of  administration  and  justice  with  ethnic  presump- 
tions, as  Merry  describes  for  the  Copperbelt. 

Sally  Merry's  paper  is  an  experiment  by  someone  trying  to  apply 
anthropological  methods  developed  in  the  context  of  the  contemporary 
United  States  to  the  historical  literature  of  the  Zambian  Copper- 
belt.  Such  work  as  George  Chauncey's  recent  article2  shows  that  it 
is  possible  to  generate  new  data  for  the  Copperbelt  situation  and  to 
escape  from  some  of  the  conceptual  limits  which  were  operative  for 
many  scholars  writing  in  the  1950s  - the  core  of  the  material  avail- 
able to  Merry.  These  new  developments  highlight  the  importance  of 
new  questions  in  generating  new  evidence,  yet  the  papers  presented 
here  also  reaffirm  the  necessity  of  understanding  official  policy, 
and  how  that  policy  informed  the  operation  of  the  courts.  We  can  see 
from  the  studies  by  Jay  Spaulding,  Donald  Crummey,  and  Marcia  Wright 
that  the  survival  of  specific  materials  is  often  limiting.  The  dyna- 
mics of  women's  positions  must  be  explored  by  bringing  in  many  evi- 
dences of  extra-legal  conditions.  These  may  or  may  not  exist  in 
adequate  quantities  and  quality  to  render  the  dynamics  of  women's 
positions.  Even  with  a larger  volume  of  writing,  however,  the  liter- 
ature of  the  Copperbelt  in  the  1950s  is  not  that  different  from 
Ethiopia  in  the  1850s,  because  in  both  cases  structural  or  concep- 
tual limits  have  not  admitted  a thorough  perspective  rooted  in 
women's  experience.  These  papers  do  suggest  new  relationships  and 


^See 

Zambian 

1981). 


George  Chauncey,  Jr., 
Copperbelt,  1927-1953, 
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new  possibilities  which  will  hopefully  inform  subsequent  work.  The 
abundance  or  the  scarcity  of  evidence  is  thus  not  the  only  critical 
variable.  Furthermore,  legal  and  judicial  institutions  have  fre- 
quently generated  materials  that  are  more  accessible  to  the  histor- 
ian than  are  other  indications  of  social  conditions,  and  thus 
deserve  to  be  exhaustively  pursued. 

From  an  anthropologist's  perspective,  Daisy  Dwyer  examines  in 
very  broad  strokes  the  range  of  extra-legal  strategies  which  have 
been  used  to  control  women  in  "Outside  the  Courts:  Extra-legal 
Strategies  for  Subordinating  Women."  Dwyer  looks  at  some  of  the  more 
global  aspects  of  gossip,  social  pressure,  differential  access  to 
courts,  and  economic  realities  which  circumscribe  women's  behavior 
without  the  need  for  formal  legal  action.  Although  not  set  specific- 
ally in  an  African  context,  and  lodged  in  a highly  contemporary  set 
of  concerns,  Dwyer's  comments  are  quite  important  for  the  case 
studies  presented  here,  particularly  the  distinctions  she  draws 
between  the  ownership  and  management  of  property,  the  mobility  of 
men  and  the  more  stationary  situation  of  women,  and  between  women's 
legal  position  in  theory  and  in  practice.  She  also  draws  our  atten- 
tion to  the  property  implications  of  widowhood.  Jean  Hay  gives 
specific  focus  to  many  of  Dwyer's  ideas  in  "Women  as  Owners,  Occu- 
pants, and  Managers  of  Property  in  Colonial  Western  Kenya,"  where 
she  highlights  the  way  in  which  "customary  law"  limited  women's 
independent  access  to  property  and  thus  made  them  reliable  custod- 
ians of  male  property  rights. 

Part  III  contains  two  contributions  by  historians,  whose  dis- 
cussions are  situated  in  the  mature  colonial  situation  of  South 
Africa  and  Nigeria.  In  "Passes  and  Bypasses:  Freedom  of  Movement  for 
African  Women  Under  the  Urban  Areas  Act  of  South  Africa,"  Julie 
Wells  examines  a particular  body  of  legislation  affecting  urban 
residence  in  an  attempt  to  explain  a striking  anomaly  in  South 
African  history:  the  exemption  of  women  from  pass  laws  restricting 
African  mobility.  Her  paper  supplies  material  for  a fuller  discus- 
sion of  the  issues  broached  by  the  preceding,  more  theoretical  chap- 
ters. The  state  can  be  seen  to  be  focusing  selectively,  in  Dwyer's 
terms,  deciding  what  is  useful  in  Chanock's  terms,  even  while 
endeavoring  to  engineer  the  composition  of  urban  society.  Wells 
describes  an  economy  shaped  by  the  desire  for  social  control;  passes 
were  one  of  the  primary  instruments  for  such  control.  Yet  South 
Africa  represents  a much  more  complicated  economy,  with  competing 
interests  which  arrested  the  development  of  a uniform  regime.  The 
target  population  for  the  mine  work  force  was  men,  and  urban  inter- 
ests and  urban  antecedents  were  older  than  the  mining  industry,  and 
sometimes  called  for  permanent  urbanization  of  Africans  for  the  sake 
of  services  and  skilled  labor  requirements  in  manufacturing.  For  all 
these  reasons,  and  because  they  protested  effectively,  women  were 
exempted  from  carrying  passes  until  the  1950s. 

Kristin  Mann's  paper,  "Women's  Rights  in  Law  and  Practice:  Mar- 
riage and  Dispute  Settlement  in  Colonial  Lagos,"  examines  a marriage 
dispute  set  in  the  context  of  colonial  Lagos  in  the  late  1920s, 
where  Victorian  marriage  and  the  ideal  of  the  "housewife"  were 
significant  factors  changing  marriage  patterns  and  women's  life- 
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styles  among  the  educated,  Christian  elite.  Mann  looks  a.t  the  family 
and  community  norms  that  shaped  the  behavior  of  both  husband  and 
wife.  She  examines  the  choice  of  legal  forums  available  to  the  wife 
for  settling  a marital  dispute,  and  the  ways  educated,  Christian 
women  pursued  grievances  against  their  husbands  in  a situation  of 
legal  pluralism.  In  the  dispute  which  forms  the  core  of  her  paper, 
different  modes  of  contracting  marriage  do  not  define  the  precise 
boundaries  between  acceptable  and  unacceptable  behavior,  and  non- 
formal  areas  of  conflict  resolution  come  to  the  fore.  Mann's  paper 
thus  displays  a number  of  the  elements  that  have  concerned  the  other 
contributors  to  this  volume  - the  discovery  and  use  of  new  kinds  of 
data  on  social  conflict,  the  relationship  of  formal  and  nonfonmal 
means  of  conducting  disputes,  the  synthesis  between  local  economic 
and  social  elements  and  selected  cultural/ideological  components  of 
the  colonial  situation. 

We  are  brought  back,  therefore,  to  the  phenomenon  of  selectivity 
on  both  sides  - the  central  state  wishing  just  this  kind  of  deflec- 
tion - not  concerning  itself  with  the  trivia  of  daily  life,  making 
access  to  its  courts  expensive  or  demanding,  and  women  wishing  to 
protect  their  domestic  sphere,  not  to  obtain  the  outcome  implicit  in 
appeal  to  the  marriage  ordinance  - divorce.  The  quality  of  life  and 
support,  not  monogamy,  was  at  issue. 

What  we've  been  able  to  offer  in  these  nine  papers  is  a wide 
range  of  approaches  to  the  study  of  African  women  and  the  law, 
reflecting  a span  of  three  hundred  years  and  varied  political  econ- 
omies. The  different  theories  and  approaches  developed  by  legal 
anthropologists  and  students  of  law  and  society  must  be  considered 
and  applied  in  terms  of  these  structural  considerations.  Theorists 
prefer  to  focus  on  full-blown  forms,  the  defined  end-points  of  his- 
torical change,  while  historians  often  prefer  to  investigate  aspects 
of  fluidity  and  the  some times -awkward  processes  of  transition.  Both 
approaches  to  African  women  and  the  law  are  represented  in  this 
volume;  both  are  important,  and  indeed,  the  two  must  inform  each 
other  and  remain  in  creative  tension.  The  papers  presented  here 
represent  very  diverse  materials  and  very  different  periods,  and  do 
not  easily  provide  the  basis  for  systematic  comparisons.  What  we  are 
trying  to  do  is  to  ignite  consideration  of  some  new  ideas  which 
might  be  pursued  by  other  scholars. 

Law  can  be  viewed  from  two  different  perspectives  which  reflett 
two  poles  of  an  analytical  spectrum.  On  the  one  hand,  law  can  be 
seen  as  a reflection  of  norms,  customs,  and  rules  through  which 
society  regulates  itself;  on  the  other  hand,  law  may  be  viewed  as 
directing  social  behavior.  Thus  legal  change  may  reflect  changing 
social  conditions,  or  it  may  direct  them.  The  papers  in  this  col- 
lection illuminate  the  complex  relationship  between  these  two  per- 
spectives; they  also  provide  rich  historical  data  for  furthering 
debate  about  the  comparability  of  legal  systems,  conflict  of  laws, 
and  the  manipulation  of  law  and  legal  systems.  It  is  useful  for  our 
purposes  here  to  distinguish  further  between  several  broad  tenden- 
cies in  the  literature  dealing  with  African  legal  systems.  Earlier 
notions  that  colonial  "law"  was  being  introduced  into  a legal  waste- 
land were  specifically  refuted  in  such  works  as  Max  Gluckman's  The 
Judicial  Process  Among  the  Barotse  of  Northern  Rhodesia  (Manchester, 
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1955)  and  Paul  Bohannan's  Justice  and  Judgement  Among  the  Tiv  (Lon- 
don, 1957),  later  reinforced  by  Lloyd  Fallers  in  Law  Without  Pvece  - 
dent  (Chicago,  1969).  "Legal  pluralists"  assume  that  different  but 
in  some  ways  coequal  repositories  of  law  exist  in  African  societies 
- sometimes  including  colonial  legal  systems  as  just  one  element 
among  others  - as  if  there  were  no  integrating  culture  which  domi- 
nates everything.  Such  writers  as  Bentsi-Enchell  and  T.  0.  Elias  may 
perhaps  be  taken  to  represent  this  school. 3 a more  recent  work  by 
M.B.  Hooker  acknowledges  a distinction  between  "dominant"  and  "ser- 
vient" systems  of  law  within  situations  of  legal  pluralism. 4 the 
"political  economists,"  on  the  other  hand,  interpret  the  development 
of  African  law  in  terms  of  the  manipulation  and  change  of  localism 
and  local  legal  traditions  by  state  intervention.  This  top-down 
manipulation  can  be  seen  over  time  to  effect  a certain  harmonizaton 
between  local  legal  systems  that  were  once  quite  distinct.  The  most 
extreme  case,  of  course,  is  to  be  found  in  the  South  African  tradi- 
tion, where  law  is  ideologically  entrenched  in  the  state.  In  a 
pioneering  work,  Jack  Simons  showed  how  the  South  African  state 
intervened  in  local  systems  in  order  to  regularize  custom.  A model 
of  legal  reform  was  developed  in  Natal,  which  was  progressive  in  its 
time;  as  the  model  became  applied  more  broadly  throughout  South 
African  societies,  its  effect  became  increasingly  regressive.  Simons 
himself  is  not  a historian,  although  his  material  is  of  great  his- 
torical import. 5 More  recent  work  by  Belinda  Bozzoli  shows  a new 
focus  on  the  household  level  of  women's  condition,  and  thus  reveals 
both  customary  and  state-level  forces  acting  on  and  increasing 
women's  disabilities. 6 

The  classic  study  of  African  marriage  systems  by  Radcliffe- 
Brown  and  Meyer  Fortes  specifically  rejected  the  previous  missionary 
hegemony  in  judging  the  adverse  implications  of  African  customs  such 
as  lohola  for  women.  7 Their  pioneering  efforts  reflected  in  part 
the  work  of  a new  generation  of  anthropologists,  including  Lucy  Mair 
and  Elizabeth  Colson,  who  examined  court  records  in  addition  to 
their  field  work  and  really  saw  the  complex  processes  of  social 


^See  Bentsi-Enchell,  "The  Colonial  Heritage  of  Legal  Pluralism,"  Zambia  Law 
Journal  > 1 (1969);  and  T.  0.  Elias,  The  Nature  of  African  Customary  Law  (London, 
1956).  See  also  the  discussion  in  A.  Allott,  "The  Development  of  East  African  Legal 
Systems  During  the  Colonial  Period,"  in  D.  Low  and  A.  Smith,  History  of  East  Africa 
III  (London,  1976). 

^M.  B.  Hooker,  Legal  Pluralism:  An  Introduction  to  Colonial  and  Neo-Colonial 
Laws  (London,  1975). 

5H.  j.  Simons,  African  Nomen : Their  Legal  Status  in  South  Africa  (London,  1968). 


^See  for  example,  Belinda  Bozzoli,  "Feminist  Interpretations  and  South  African 
Studies:  Some  Suggested  Avenues  for  Exploration,"  seminar  paper  presented  at  the 
University  of  Witwatersrand  African  Studies  Institute,  19  October  1981. 

7A.  R.  Radclif fe-Brown  and  Darryl  Forde,  eds.,  African  Systems  of  Kinship  and 
Marriage  (Oxford,  1950). 


xii 


INTRODUCTION 


change  that  were  taking  place  in  the  1930s,  1940s,  and  1950s.  8 

Later  missionaries  forged  a new  alliance  with  the  scholars,  and  took 
a new  look  at  women  and  social  change,  especially  in  the  context  of 
marriage.  The  best  illustration  of  the  new  alliance  is  probably 
Arthur  Phillips,  ed.,  African  Marriage  and  Social  Change , published 
in  1953. 

Finally,  we  must  take  note  of  the  strictly  modern  schools  of 
legal  studies  and  of  legal  anthropology  - the  development  of  which 
can  be  followed  through  such  journals  as  Journal  of  African  Law,  Law 
and  Society  Review , and  the  new  Journal  of  Legal  Pluralism  t in  addi- 
tion to  the  many  local  or  regional  journals  like  the  Zambia  Law  Jour- 
nal, the  Review  of  Ghana  Law,  or  the  East  African  Law  Journal  . These 
schools  of  legal  studies  and  legal  anthropology  have  their  own  logic 
and  their  own  disciplinary  dialogues,  some  of  which  are  reflected  by 
our  participants.  Historians  can  get  a sense  of  some  of  their  pri- 
mary concerns  by  perusing  the  two-volume  collection  by  E.  Cotran  and 
N.  Rubin,  Readings  in  African  Law  (New  York,  1970).  A somewhat  more 
historical  approach  to  legal  systems  in  flux  can  be  found  in  the 
different  papers  assembled  by  Hilda  and  Leo  Kuper  in  African  Law: 
Adaptation  and  Development  (Berkeley,  1965).  We  do  hope  our  volume 
will  be  read  by  these  scholars,  and  that  together  we  can  increase 
the  scope  of  interdisciplinary  work.  Among  the  areas  where  there  are 
strong  possibilities  for  cooperation  between  legal  scholars  and 
historians  are  some  of  the  themes  that  run  throughout  the  present 
set  of  papers:  exploring  the  legal  concept  of  adultery  as  a prism 
for  social  change,  the  superordination  of  courts,  the  desire  to 
reestablish  "norms"  of  control  by  men  over  women  and  controlling 
women's  access  to  property  as  one  means  to  effect  that  control,  and 
deliberate  colonial  attempts  to  alter  women's  rights.  For  example, 
an  article  by  H.  F.  Morris  in  the  Journal  of  African  Law  describes 
the  gradual  proliferation  of  the  Gold  Coast/Lagos  Marriage  Ordinance 
of  1884,  with  some  modifications  in  content  and  application,  to 
nearly  all  British  colonial  territories  between  the  Sahara  and  the 
Zambesi.  The  Ordinance  had  its  greatest  impact  on  African  Chris- 
tians, who  in  many  cases  were  compelled  to  marry  under  it;  its  major 
provisions  outlawed  polygamy,  regulated  divorce,  and  established  new 
rules  for  the  succession  to  property. 9 This  topic  would  seem  to  be 
an  ideal  example  of  the  potential  for  collaboration  between  legal 
scholars  and  African  historians;  a more  detailed  comparison  of  dif- 
ferent regions  with  regard  to  the  application  and  the  impact  of 
Ordinance  marriage  might  well  serve  as  the  starting  point  for  a 
comprehensive  social  history  of  the  former  British  colonies. 

Despite  the  long-standing  interest  in  the  existence  and  the 
forms  of  African  legal  systems,  very  little  has  been  published  to 
date  on  women  as  affected  by  legal  and  judicial  institutions.  The 
area  is  certainly  a fertile  one  for  scholars  of  both  legal  and 


8 Lucy  Mair,  An  African  People  in  the  Twentieth  Century  (London,  1934);  Elizabeth 
Colson,  Marriage  and  Family  Among  the  Plateau  Tonga  of  Northern  Rhodesia 
(Manchester,  1958).  See  also  Audrey  Richards,  Bemba  Marriage  and  Present  Economic 
Conditions  , Rhode s-Livings tone  Papers  No.  4 (1940). 

^H.  F.  Morris,  "The  Development  of  Statutory  Marriage  Law  in  TVentieth  Century 
British  Colonial  Africa,"  Journal  of  African  Law,  23,  1 (1979),  37-64. 
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social  history,  given  the  tantalizing  but  sometimes  intractable 
evidence  of  courts,  contracts,  and  laws.  A number  of  African  nations 
have  made  legal  reforms  concerning  women  a priority,  and  the  exist- 
ing literature  on  African  women  and  the  law  tends  to  reflect  these 
contemporary  developments  rather  than  exploring  the  historical  con- 
text. In  Tanzania,  for  example,  female  emancipation  was  defined  in 
1968  as  "the  right  to  divorce,  the  right  to  consent  in  marriage,  the 
right  to  be  recognized  in  society,  the  right  to  own  and  inherit 
property,  and  the  right  to  security  in  marriage.  "10  The  Law  of 
Marriage  Act,  Act  No.  5 of  1971  in  Tanzania,  gives  legal  expression 
to  all  of  these  rights.  H Two  volumes  sponsored  by  the  African 
Training  and  Research  Center  for  Women  explore  the  current  legal 
status  of  women  in  Ethiopia  and  Mozambique,  discuss  the  changes 
enacted  by  socialist  regimes  committed  to  women's  equality,  and 
suggest  priorities  for  further  reforms. 12  a volume  currently 
being  put  together  by  Roberta  Ann  Dunbar  and  provisionally  entitled 
Law j Muslim  Women,  and  Social  Change  in  Sub-Saharan  Africa  , addres- 
ses issues  of  importance  to  scholars  of  social  and  legal  history  as 
well  as  to  those  whose  concern  is  contemporary  reform.  These  studies 
make  it  clear  that  current  attempts  at  reforming  the  legal  situation 
of  women  are  often  no  less  controversial  than  were  colonial  inter- 
ventions. Ann  Dunbar  points  out,  for  example,  that  the  1975  Family 
Law  in  Somalia,  which  placed  women  on  an  equal  footing  with  men  in 
matters  of  succession,  was  greeted  with  such  a storm  of  protest  that 
the  government  was  forced  to  execute  some  of  the  agitators.  13 


It  is  very  difficult  to  make  hard  and  fast  periodizations  of  the 
materials  discussed  in  this  present  volume,  but  in  general  we  can 
see  three  different  historical  phases  in  African  history  that  can  be 
applied  to  these  papers  - the  uncentralized  state,  colonial  state 
formation  and  effective  central  control,  and  the  modern  state  in  its 
post-World  War  II  form  - because  we  find  this  periodization  useful 
in  distinguishing  patterns  of  legal  change  affecting  women.  Histor- 
ians looking  at  the  early  period  of  colonial  state  formation  - the 
transition  from  the  first  to  the  second  historical  phase  as  they  are 
broadly  characterized  above  - often  describe  a situation  of  moving 
legal  frontiers:  periods  when  locally  based  legal  norms  and  proce- 
dures are  juxtaposed  with  the  more  centralized  systems  of  Islamic  or 

lOjoseph  Kabooza,  "Family  Law  and  Social  Change  in  East  Africa,"  East  African 
Journal,  V (June  1968),  29-31. 

^ ^See  James  A.  Read,  "A  Milestone  in  the  Integration  of  Personal  Laws:  The  New 
Law  of  Marriage  and  Divorce  in  Tanzania,"  Journal  of  African  Law,  16,  1 (1972), 

19-39.  It  is  interesting  to  note,  as  does  Read,  that  the  provisions  of  the  Tanzanian 
Act  were  originally  drafted  by  the  Commission  on  the  Laws  of  Marriage  and  Divorce  in 
Kenya  in  1968,  but  the  measures  have  never  been  put  into  effect  in  Kenya. 

l^See  Daniel  Haile,  Law  and  the  Status  of  Women  in  Ethiopia  (Addis  Ababa, 
1980),  and  Barbara  Isaacman  and  June  Stephen,  Mozambique:  Women , the  Law , and 
Agrarian  Reform  (Addis  Ababa,  1980). 

^Roberta  tan  Dunbar,  "Legislative  Reform  and  Muslim  Family  Law:  Effects  Upon 
Women's  Rights  in  Africa  South  of  the  Sahara,"  paper  presented  to  the  annual  meeting 
of  the  African  Studies  Association,  October  15-18,  1980,  p.  16;  this  paper  is 
included  in  the  projected  volume  on  Law , Muslim  Women t and  Social  Change.  We  are 
grateful  to  Ann  Dunbar  for  making  an  early  draft  of  this  book  manuscript  available 
to  us. 
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European  colonial  states.  The  juxtaposition  and  coexistence  of  these 
different  legal  modes  seem  to  have  provided  African  women  with  a 
brief  period  of  expanded  personal  options  and  temporarily  greater 
freedom,  particularly  in  marriage  and  residence.  We  see  this  quite 
vividly  in  Marcia  Wright's  description  of  Abercorn  at  the  turn  of 
the  century,  in  the  early  years  of  the  Copperbelt,  in  western  Kenya 
in  the  1920s,  and  in  South  Africa  in  the  early  twentieth  century, 
where  women  tried  to  play  one  system  against  the  other  to  improve 
their  personal  situation.  This  brief  period  of  opportunity  seems 
generally  to  have  provoked  a conservative  reaction  on  the  part  of 
male  elders,  where  they  had  become  part  of  the  colonial  legal  appar- 
atus, who  saw  themselves  losing  control  over  women  as  well  as  over 
younger  men.  This  conservative  reaction  helped  inform  the  particular 
blend  of  tradition  and  wishful  thinking  that  became  codified  as 
"customary  law."  This  process  has  been  clearly  described  in  Chan- 
ock's  paper,  and  historical  examples  are  presented  by  Marcia  Wright 
and  Jean  Hay  as  well. 

We  maintain  an  enduring  concern  for  the  nature  of  evidence,  and 
the  ways  in  which  it  might  be  used;  in  this  light  we've  been  very 
conscious  of  both  the  value  and  the  limitations  of  legal  materials 
as  they've  been  used  in  these  papers,  and  the  fact  that  at  some 
points  evidence  can  become  intractable.  Finally,  we've  become 
increasingly  conscious  of  a need  to  attempt  the  fullest  possible 
understanding  of  social  process  and  change.  With  these  reinforce- 
ments, we  are  convinced  that  judicial  and  legislative  materials  can 
be  drawn  upon  even  more  fully  than  they  have  been  in  the  past.  It 
was,  after  all,  the  new  insights  on  women  as  a category,  as  well  as 
women  as  persons  with  specific  historical  experience,  that  formed 
our  purpose  in  coming  together,  and  which  we  hope  we  have  encouraged 
others  to  pursue.  There  is  a great  deal  of  scholarly  activity  in  the 
area  of  African  women  and  the  law,  to  which  we  hope  we  have  been 
able  to  contribute  some  historical  perspectives  that  will  prove  both 
helpful  and  provocative. 


PART  I: 


WOMEN  AND  THE  LAW  IN  PRE-MODERN  STATES 


The  three  papers  in  this  first  section  explore  the  activities  of 
women  in  loosely  integrated  pre-industrial  states.  The  specific 
bodies  ofv  legal  documentation  in  these  cases  allow  for  only  limited 
inferences  about  the  directions  and  substance  of  change,  but  a 
certain  illumination  is  given  to  tendencies  in  ownership  and 
transfer  of  property  in  the  eighteenth  century  in  Amharic  Ethiopia 
and  the  Sinnar  state  of  the  Sudan.  Conditions  of  commercial 
penetration  and  nascent  urbanism  occur  in  the  cases  of  the  Sudan  and 
Northeastern  Rhodesia,  opening  the  way  for  the  assertion  of  new 
legal  judicial  norms. 

Jay  Spaulding  describes  the  advance  of  commercial  values  and 
associated  Islamic  law  as  a phenomenon  through  which  merchants  and 
clerics  superseded  the  power  of  kings  and  nobles  and  "channeled" 
social  change,  not  least  in  confining  the  economic  activity  of  women 
and  depressing  their  status  as  heirs  to  property.  The  contrast 
between  the  impulse  to  record  transactions  in  the  margins  of 
ecclesiastical  books  and  the  desire  to  retain  legal  documents  drawn 
up  by  Muslim  clerics  is  slight  in  comparison  to  the  practice  of  a 
colonial  court-keeper  in  summarizing  the  cases  brought  before  him. 
Yet  his  essentially  personal  authority,  the  absence  of  state 
oversight,  and  the  lack  of  professional  legal  training  in  the 
instance  of  the  magistrate  of  Abercorn  as  described  by  Marcia  Wright 
puts  the  case  into  a distinctly  pre-modern  political  culture,  in 
which  the  values  attending  commercial  expansion  and  power  built  on 
command  of  local  resources  and  wealth  gained  from  external  links 
were  far  more  important  than  the  central  authority  of  the  state  in 
affecting  the  whole  society. 

Donald  Crummey  finds  low  levels  of  commercialization  at  work  in 
notations  about  deeds  to  land  and  introduces  us  to  a society  where 
high  status  women  were  not  only  landowners  but  actively  participated 
in  the  transactions  pertaining  to  their  property.  He  also  suggests 
that  such  roles  as  that  of  war  leader  were  also  filled  actively  by 
women,  a salutary  reminder  that  under  certain  social  conditions,  the 
sexual  division  of  power  was  not  so  complete  as  it  became  under 
Muslim  or  European  colonial  orders.  Crummey  notes  that  there  were 
various  stages  in  resolving  disputes  and  that  the  supreme  law  of  the 
state  was  rarely  invoked,  custom  prevailing  in  most  affairs  of  the 
propertied. 
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To  underscore  the  overlaps  between  the  personal  and  bureaucratic 
phases  of  the  colonial  state,  we  supply  a postscript  to  Wright's 
paper.  A dispute  over  child  custody  reached  the  High  Court  of 
Northeastern  Rhodesia  in  1909  and  judgement  was  rendered  by  L.  P. 
Beaufort  in  early  1910.  The  judgement  is  given  in  extenso,  with  a 
brief  introduction,  to  indicate  how  conscious  the  supreme  judge  of  a 
territory  could  be  of  the  various  value  systems  and  practical  power 
struggles  entailed  in  a dispute. 


2 


THE  MISFORTUNES  OF  SOME  - THE  ADVANTAGES  OF  OTHERS: 
LAND  SALES  BY  WOMEN  IN  SINNAR 


Jay  Spaulding 


The  Funj  kingdom  of  Sinnar  dominated  much  of  the  Nile  valley 
between  Egypt  and  Ethiopia  from  about  1500  until  1821.  In  the  lat- 
ter year  the  Funj  sultan  surrendered  to  the  occupying  forces  of  the 
Turkish  government  of  Egypt,  and  after  an  interlude  of  independence 
under  the  Sudanese  Mahdi  and  his  successor  from  1881  to  1899,  the 
Sudan  returned  to  colonial  status  under  joint  British  and  Egyptian 
rule  until  achieving  independence  in  1956.  The  eventful  political 
history  summarized  above  should  not  obscure  the  fact  that  at  the 
lower  levels  of  Sudanese  society  many  continuities  prevailed  as 
successive  central  governments  rose  and  fell;  nor  should  these  con- 
tinuities in  turn  conceal  the  existence  of  long-term  social  changes 
which  were  neither  a simple  reflex  to  the  decrees  of  the  various 
governments  nor  a legacy  of  the  immemorial  past,  but  derived  from 
the  internal  dynamics  of  Sudanese  society  as  it  interacted  with  the 
surrounding  world. 1 

The  present  study  is  intended  to  illuminate  some  aspects  of 
social  change  of  the  last -mentioned  variety.  Its  focus  is  the 
approximate  period  1700-1821,  an  age  whose  chronicle  is  a complex 
and  bloodstained  tale  of  decline  and  fall;  first  of  the  Unsab  dynas- 
ty in  1718,  then  of  the  Funj  sultans  in  1762,  and  finally  of  the 
ruling  wazirs  after  1776.  Yet  the  rulers  of  Sinnar  during  this  time 
of  troubles  were  usually  determined,  gifted  men,  masters  of  the 
traditional  arts  of  exercising  power,  who  even  as  late  as  1800  suc- 
ceeded in  restoring  a brief  moment  of  unity  and  order. 2 The 
source  of  Sinnar' s accelerating  decadence  must  therefore  be  sought 
outside  the  story  of  the  political  elite. 


■^•This  study  grew  out  of  a paper  presented  to  the  meeting  of  the  East  Coast 
Branch  at  Columbia  University  on  21  April  1979.  I would  like  to  express  my  appre- 
ciation to  Dr.  Marcia  Wright  who  read  an  earlier  draft  and  offered  useful  advice,  to 
Drs . Donald  Crummey,  Peter  Garretson,  al-Hajj  Bilal  ’Umar,  and  al-Hajj  Hamid  Muham- 
mad Khayr  who  have  shared  insights  based  upon  work  with  similar  data,  and  to  Dr. 
Wendy  James,  whose  questions  stimulated  several  important  changes  in  my  thinking. 
Special  thanks  are  also  due  to  Professor  Francine  Abeles  for  statistical  advice,  and 
to  Dr.  Muhammad  Ibrahim  Abu  Salim,  Director  of  the  Central  Records  Office  (C.R.O.) 
in  Khartoum,  for  permission  to  consult  documents  from  his  private  collection  as  well 
as  from  the  C.R.O. 

^For  an  introduction  to  the  history  of  Sinnar,  see  R.  S.  O' Fahey  and  J.  L. 
Spaulding,  Kingdoms  of  the  Sudan  (London,  1974),  part  I,  and  Jay  Spaulding,  "The 
Government  of  Sinnar,"  International  Journal  of  African  Historical  Studies , vi,  1 
(1973),  19-35. 
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A crude  but  unmistakable  perspective  concerning  the  nature  and 
extent  of  the  more  fundamental  social  changes  during  the  period  of 
decline  may  be  gained  by  contrasting  travellers'  accounts  of  the 
agrarian  and  moneyless  northern  Sudanese  villages  and  the  politi- 
cally and  commercially  centralized  state  in  about  1700  with  the 
series  of  bustling  little  merchants'  towns  which  arose  in  the  same 
area  over  the  next  chaotic  century.  3 a more  refined  analysis  is 
made  possible  by  the  survival  of  a second  genre  of  sources  - a con- 
temporary literature  in  Arabic,  some  of  whose  chronicles,  hagio- 
graphy and  genealogical  material  have  been  exploited  by  previous 
historians.  Their  interpretations  have  tended  to  reflect  the  preoc- 
cupation of  the  eighteenth-century  townsmen  with  Islam  and  Arab 
identity,  and  their  despair  or  contempt  in  regard  to  what  remained 
of  the  state.  Less  polemical  and  more  precise  are  the  surviving 
Urkunde  , or  documents  with  legal  content. 4 Some  were  government 
documents  while  others  were  produced  by  private  individuals,  usually 
Islamic  holy  men.  The  private  Urkunde , upon  which  this  study  prim- 
arily rests,  may  be  subdivided  into  several  categories,  including 
certificates  of  bridewealth,  gifts  of  alms,  wills,  claims  to  proper- 
ty, quittances  denying  claims  to  property,  bills  of  sale,  mortgages, 
certificates  of  indebtedness,  contracts,  manumission  documents, 
land-surveys,  and  records  of  disputes  resulting  either  in  a legal 
ruling  or  in  a settlement  according  to  equity.  This  list  is  repre- 
sentative but  not  necessarily  complete,  and  some  categories  are 
abundantly  represented  while  others  are  very  rare.  This  study  is 
confined  to  the  precolonial  period,  but  some  evidence  from  after 
1821  has  been  introduced  for  comparative  purposes. 

Each  document  may  be  seen  as  a node  at  which  the  codified  norms 
of  Islamic  law  interacted  with  the  practices  of  the  living  society, 
the  effective  outcome  of  this  interaction  finding  expression  in 
written  form.  The  following  translated  text  illustrates  the  type 
and  quantity  of  information  given  by  a representative  document,  a 
bill  of  sale: 

Praise  be  to  God  Alone. 

And  thereafter:  al-Faqih  al-Amin  b.  al-Faqih 

Hammad  has  purchased  from  Fatima  bint  Qasmallah 
two  uds  in  al-Sha ' dinabiya  for  ten  tobs,  and  hand- 
ed over  the  said  price.  Its  boundary  on  the  south 
is  Adlan  b.  Muhammad,  and  on  the  north  the  Faqih 
al-Amin  the  purchaser.  The  date  of  that  is  the 
daylight  hours  of  Friday,  when  eight  days  had 
passed  of  God's  month  of  Muharrara,  in  the  year  in 
which  Hadar  b.  Hammad  walad  Abu  Ra's  died. 

And  I,  al-Makki  b.  Hammad  b.  Muhammad  al-Majdhub, 
am  scribe  and  witness  to  its  language. 

^The  contrast  is  evident  in  the  respective  accounts  of  Theodoro  Krump  (Hoher  vend 
Fruchtbarer  Palm -Baum  des  Eeiligen  Evangelic  [Augsburg,  1710])  and  John  Lewis 

Burckhardt  ( Travels  in  Nubiat  2nd  ed.  [London,  1822]). 

^Some  fundamentals  of  the  study  of  this  type  of  historical  source  are  intro- 
duced in  Adolf  Grohmann,  Allgemeine  Einfilrung  in  die  Arabisohen  Papyri  nebst  Grund- 
zUgen  der  Arabisohen  Diplomatic.  (Wien,  1924);  of  particular  relevance  to  the  inter- 
pretation of  sale  documents  is,  Jeanette  Wakin,  The  Function  of  Documents  in  Islamic 
Law:  The  Chapter  on  Sales  from  Tahawi's  Kitab  al-Shurut  al-Kabir  (Albany,  1972). 
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And  I,  al-Tayyib  b.  Ahmad  b.  Hammad  b.  Muhammad 
al-Majdhub,  am  a witness  to  that. 

And  I,  'Abd  Allah  b.  Ahmad  b.  Hammad  b.  Muhammad 
al-Majdhub,  am  a witness  to  that. 

This  study  proposes  to  address  two  interrelated  questions  raised 
by  the  sample  document  given  above:  Why  was  anyone  in  eighteenth- 
century  Sinnar  selling  cultivable  farmland?  Why  was  the  seller  a 
woman?  At  the  impressionistic  level  these  questions  suggest  them- 
selves because  in  this  region  today  the  ownership  of  land  by  women 
is  not  common  and  its  sale  by  anyone  considered  to  be  a misfortune; 
thus  the  rather  frequently  documented  land  sales  by  eighteenth- 
century  women  seem  anomalous.  Both  questions  also  carry  significant 
implications  at  the  theoretical  level,  for  the  emergence  of  a market 
in  land  suggests  an  important  degree  of  commoditization,  whose  dif- 
ferential impact  upon  various  elements  in  society  might  be  examined 
conveniently  according  to  the  one  unambiguous  social  distinction 
which  the  documentary  evidence  allows  - that  between  genders.  Who- 
ever searches  here  for  a general  treatise  on  Sudanese  womanhood  will 
seek  in  vain;  the  author's  intention  is  merely  to  demonstrate  that  a 
sensitivity  to  the  activities  of  women  provides  one  very  useful 
point  of  reference  in  consideration  of  society  at  large. 

If  the  private  legal  documents  of  Sinnar  possess  virtues  of 
specificity  and  immediacy  unmatched  by  any  other  genre  of  historical 
source  for  the  Funj  kingdom,  their  limitations  are  corollary  to 
their  strength;  the  events  they  record  are  assuredly  significant, 
but  in  scale  no  more  than  subtle  gestures  by  otherwise -anonymous 
spearbearers  in  the  drama  of  the  times.  The  interpretation  of  a 
document  such  as  the  example  given  above  requires  that  it  be  analyt- 
ically reduced  into  relevant  variables  such  as  the  date  and  location 
of  the  sale,  the  size  and  price  of  the  plot  of  land  sold,  the  form 
of  payment,  the  respective  genders  of  the  buyer  and  seller,  and  so 
on.  The  broader  significance  of  these  minutiae  may  only  become 
evident,  however,  through  a process  of  synthesis  whereby  certain 
variables  appearing  in  sets  of  Urkunde  are  studied,  alone  or  in 
relation  to  one  another,  throughout  their  observed  distribution  in 
time  and  space.  In  the  exact  sciences  this  latter  pattern  of  reas- 
oning would  be  conducted  by  the  rules  of  statistical  logic,  and  the 
present  study  intends  to  adopt  certain  rudimentary  statistical 
operations  as  a guiding  metaphor  in  preference  to  other  conceivable 
context-supplying  concepts.  This  must  not  be  confused  with  statist- 
ical proof;  it  is  fair  to  assume  that  only  a fraction  of  the  Arabic 
Urkunde  originally  produced  have  survived,  and  it  is  a certainty 
that  of  the  survivers,  large  numbers  remain  unrecorded  in  private 
collections.  This  study  employs  only  those  collections  to  which  the 
writer  happens  to  have  access,  and  it  should  be  clear  that  the  ques- 
tion of  to  what  degree  the  original  documents  were  representative  of 
the  society  that  created  them  is  compounded  by  the  question  of  to 
what  degree  the  survivers  at  hand  are  representative  of  the  original 
literature.  With  these  qualifications,  the  evidence  available  is 
nevertheless  sufficient  in  some  cases  to  allow  an  inquiry  as  to 
whether  the  behavior  observed  in  the  surviving  documents  can  be 
attributed  to  chance,  or  whether  patterns  of  relationship  may  exist 
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which  might  require  a causal  interpretation. 5 For  example,  the 
performance  of  statistical  operations  forced  the  author  to  recognize 
some  social  distinctions  between  the  riverbank  settlements  between 
the  Fourth  and  Fifth  Nile  Cataracts  and  the  districts  on  either 
side,  distinctions  which  probably  could  have  been  inferred  from 
consideration  of  the  region's  ecology,  but  which  in  fact  were  not. 
The  results  of  this  inquiry  are  at  best  a set  of  probabilities, 
which  each  reader  must  assess  for  himself. 

Almost  all  the  surviving  Urkunde  from  Sinnar  originated  in,  or 
in  the  case  of  sultanic  documents  appertained  to,  the  zone  where 
cultivation  was  possible  only  through  irrigation  - approximately, 
north  of  the  Nile  confluence.  Within  this  northern  riverain  zone  it 
is  important  to  distinguish  between  those  districts  where  dates 
could  be  cultivated  - approximately,  north  of  modern  Berber  - and 
the  more  southerly  region  where  they  could  not,  for  as  a consequence 
the  unit  values  of  land  in  the  two  zones  are  incommensurable.  Fur- 
ther, between  the  foot  of  the  Fourth  Cataract  and  the  head  of  the 
Fifth  the  Nile  passes  through  a geological  formation  radically  less 
conducive  to  the  conduct  of  agriculture  than  are  the  adjoining  dis- 
tricts either  upstream  or  down.  Viewed  in  the  light  of  these  consi- 
derations, Table  I:  1 lists  the  major  collections  of  sources 
consulted  for  this  study,  in  south-to-north  sequence: 


Table  I:  1.  Documentary  Sources 


Collection 

Rainland 

Irrigation 

No  Dates 

Dates 

Fertile 

Rocky 

Place 

Family  or  Community 

Sinnar 

Turkiya 

Maydiya 

Condominium 

Source-note 

1 

X 

X 

X 

Abu  cUshr 

Awlad  Muhammad  al-Hadi 

X 

X 

6 

2 

X 

X 

X 

cAylafun 

Awlad  Idris  wad  al-Arbab 

X 

X 

X 

7 

3 

X 

X 

X 

Khartoum  North 

Khoja lib 

X 

X 

X 

8 

4 

X 

X 

X 

Kadaro 

Awlad  Do lib 

X 

9 

5 

X 

X 

X 

Matamma 

Awlad  cAwad  al-Sayyid 

X 

X 

10 

6 

X 

X 

X 

Damir 

Majadhib 

X 

X 

11 

7 

X 

X 

X 

Rubatab 

Karmel 

Nadi 

Awlld  Nibr 

cAbabsa 

X 

X 

12 

k. 

X 

X 

X 

ShaTqlya 

Nidayfab 

X 

X 

13 

^ A reader  unfamiliar  with  the  methods  and  habits  of  thought  found  here  is 
invited  to  consult  Roderick  Floud,  An  Introduction  to  Quantitative  Methods  for  Histo- 
rians (Princeton,  1973),  C.M.  Dollar  and  R.  J.  N.  Jewsen,  Historian's  Guide  to  Stat- 
istics (New  York,  1971),  or  S.  Siegel,  Nonparametric  Statistics  for  the  Behavioral 
Sciences  (New  York,  1956). 
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In  summary,  this  study  rests  primarily  upon  eight  collections  of 
private  legal  documents:  one  from  the  rainlands,  five  from  the 
irrigated  region  that  is  fertile  but  unsuitable  for  date  cultiva- 
tion, one  from  a prosperous  part  of  the  date-growing  region,  and  one 
from  a part  that  is  rocky  and  inhospitable  to  farmers. 14 

Land  Sales  in  a Changing  Society 


The  appearance  of  land  sale  documents  in  the  eighteenth-century 
historical  record  should  be  seen  as  symptomatic  of  a fundamental  set 
of  socioeconomic  changes  which,  over  the  course  of  that  century, 
significantly  transformed  class  relationships  and  legal  institutions 
in  northern  Sinnar.  Noteworthy  was  the  rise  of  towns;  only  three  or 
four  existed  in  1700,  but  there  were  over  twenty  a century  later, 
about  half  lying  within  the  northern  districts  encompassed  by  this 
study. 15  The  new  towns,  however,  were  merely  the  most  conspicuous 
monument  to  the  emergent  middle  class  who  created  them;  bourgeois 
values  and  institutions,  usually  couched  in  Islamic  terms,  also 
permeated  and  left  their  imprint  upon  much  that  was  rural  and  old. 
The  term  "bourgeois"  is  used  in  this  paper  to  indicate  the  growth  of 
towns,  relationships  of  credit,  and  the  increasing  power  of  mer- 
chants. It  is  not  meant  to  designate  a particular  mode  of  produc- 
tion, which  is  a topic  that  must  be  taken  up  elsewhere. 


8C.R.O.  Miscellaneous  1/68/1365-1400. 

2 From  the  private  collection  of  Dr.  Abu  Salim;  this  study  employs  a copy  dup- 
licated with  his  consent. 

8C.R.O.  Miscellaneous  1/10/79,  Pieces  1-36. 

9C.R.O.  Miscellaneous  1/5/31-49. 

10C.R.0.  Miscellaneous  1/14/125,  Pieces  1-26. 

H-C.R.0.  Miscellaneous,  Pieces  1-75.  Some  additional  documents  from  this 
collection  were  photocopied  and  circulated  privately  by  Dr.  Abu  Salim  under  the 
title,  Sadat  al-Majadhib  , which  also  serves  as  source  for  this  study.  Volume  II  has 
page  numbers  but  Volume  I does  not;  these  have  therefore  been  supplied  so  that  all 
documents  in  the  work  may  be  cited  by  volume  and’ page  (as  I,  14,  for  example). 

12These  documents  were  photocopied  in  the  country  of  the  Rubatab  in  December 
1977-February  1978  by  the  present  author  and  Mr.  Ahmad  al-Mu'tasim  al-'Abbas.  At 
the  time  of  this  writing  a set  donated  to  the  C.R.0.  had  not  yet  been  catalogued, 
and  reference  will  therefore  be  made  to  the  collections  of  the  author  and  of  the 
Historisk  Institutt,  Universitetet  i Bergen,  Bergen,  Norway:  NO  1.1/1  to  NO 
126.11/28. 

l^C.R.O.  Miscellaneous  1/27/404-468. 

14For  an  extended  discussion,  see  K.  M.  Barbour,  The  Republic  of  the  Sudan:  A 
Regional  Geography  (London,  1916)  and  John  D.  Tothill,  Agriculture  in  the  Sudan 
(London,  1948). 

15E1-Sayed  El-Bushra,  "Towns  in  the  Sudan  in  the  Eighteenth  and  Early  Nine- 
teenth Centuries,"  Sudan  Rotes  and  Records,  XII  (1971),  63-70. 
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For  example,  one  may  consider  the  transformation  of  the  status 
of  Islamic  holy  men. 16  Some  of  these  individuals  may  have  settled 
in  the  northern  Sudan  even  before  the  rise  of  the  Fun j , and  at  the 
dawn  of  the  eighteenth  century  a number  of  their  little  communities, 
including  Karmel,  Nadi,  al-Damir,  al-'Aylafun  and  Abu  'Ushr,  were 
already  in  existence.  At  that  time  it  was  customary  for  the  sultan 
to  allow  a holy  man  to  occupy  land  and  exempt  him  from  taxes,  to 
permit  him  to  offer  sanctuary  to  fugitives  from  justice,  and  to 
favor  him  with  presents  from  time  to  time.  17  Communities  such  as 
Nadi  and  Karmel,  remote  from  any  town  and  situated  in  a geographical 
area  too  meager  in  agricultural  surplus  to  support  a class  of  spec- 
ulators, held  to  the  ancient  conventions  until  the  kings  failed. 18 

Radically  different,  however,  was  the  experience  of  holy  men  in 
those  locations  better  suited  to  economic  aggrandizement  - be  they 
long  established  communities  under  traditional  leadership  such  as 
al-'Aylafun,  or  a new  charismatic  dispensation  such  as  al-Darair  and 
Abu  'Ushr,  or  settlements  founded  anew  after  1700  such  as  those  of 
the  Khojalab,  the  Awlad  Dolib,  the  Awlad  'Awad  al-Sayyid  and  the 
Nidayfab.  As  the  eighteenth  century  progressed  these  communities 
grew  to  the  extent  that  the  central  government,  in  a manner  analo- 
gous to  its  policy  toward  the  rising  towns  of  the  day,  had  to  accord 
them  a constitutional  status  hitherto  reserved  for  the  districts  of 
territorial  noblemen. 19  in  some  cases  the  authorities  attempted 
to  maintain  a degree  of  control  by  dispatching  a nobleman  to  live  in 
the  community  and  look  after  their  interests. 20  Few  holy  men 
tolerated  the  presence  of  this  rival,  however,  and  it  became  common 
for  the  holy  man  himself  to  be  invested  with  governmental  authority 
over  his  community. 21  Ultimately  the  holy  men  would  be  satisfied 
with  nothing  less  than  full  ownership  of  their  lands  as  private 
property  ( milk  ).  That  this  concept  was  alien  to  the  traditional 
landholding  system  of  Sinnar  may  be  inferred  not  only  from  the  tes- 
timony of  conteraporaries22  but  also  from  the  fact  that  early  in 

•^For  the  roots  of  the  Islamic  tradition  in  the  Sudan,  see  Yusuf  Fadl  Hasan,  The 
Arabs  and  the  Sudan  from  the  Seventh  to  the  Early  Sixteenth  Century  (Edinburgh, 

1967).  The  activities  of  holy  men  in  Sinnar  are  best  described  in  Yusuf  Fadl  Hasan, 
ed.,  Kitab  at-tabaqat  fi  khusus  al-awliya'  wa'l-salihin  wa'lulama’  wa’l-shu'ara' 
fi'l-Sudan , ta’lif  Muhoonmad  al-Nur  b.  Day f Allah  (Khartoum,  1971). 

l^C.R.O.  Intelligence  5/1/3  "Nisba  of  Ahmad  al-Azhari;”  Dakhlia  112/10/74 
"Mahas,"  Krump,  Palm-Baum,  254;  Muhammad  Ibrahim  Abu  Salim,  al-Funj  wa'l-ard:  watha- 
'iq  tamlik  (Khartoum,  1967),  90-91. 

■^Another  remote  area  in  which  pre-bourgeois  patterns  survived  until  the  fall 
of  Sinnar  was  southern  Kordofan;  see  the  Taqali  documents  of  Janet  Ewald,  Historisk 
Institutt,  Universitetet  i Bergen,  SK  3.1/3,  SK  4.1/4  and  SK  5.1/5/. 

19For  town  shaykhs,  see  Abu  Salim,  al-Funj  wa’l-ard,  42,  54-5;  P.  M.  Holt, 

"Four  Fun  j Land-Charters ,"  Sudan  Notes  and  Records  , L (1969),  5-6;  Ministry  of  Cul- 
ture and  Information  IND  288;  C.R.O.  Miscellaneous  1/92/1480. 

20'izz  al-Din  al-Amin,  Qariyat  Kutranj  wa-atharuha  al-ilmi  fi'l-Sudan  (Khar- 
toum, 1975),  11,  129. 

^Collection  2,  Piece  11. 

22o'Fahey  and  Spaulding,  Kingdoms  of  the  Sudan , 54-5;  Jay  Spaulding,  "Farmers, 
Herdsmen  and  the  State  in  Rainland  Sinnar,"  Journal  of  African  History , XX,  3 
(1979),  329-348;  Ministry  of  Culture  and  Information,  IND  288. 


LAND  SALES  BY  WOMEN 


9 


the  century  - and  in  the  immediate  environs  of  the  capital  city, 
even  toward  its  end  - sales  between  private  parties  were  apparently 
not  secure  unless  also  approved  by  the  traditional  landowner,  the 
central  government . 23  On  the  evidence  of  the  remaining  charters 
of  sultans  and  noblemen,  however,  by  raid-century  most  holy  men  had 
won  full  rights  of  ownership  to  the  lands  they  administered.  Once 
alienated  from  the  strictures  of  the  traditional  system  of  tenure 
and  endowed  with  the  attributes  of  private  property,  land  could  not 
only  be  divided  through  inheritance  or  gift,  dispersed  as  bride- 
weath,  alms  or  the  like,  but  could  also  enter  the  marketplace 

through  sale  or  mortgage  with  a monetary  price  on  its  head. 

Land  was  not  the  only  concession  wrested  by  the  eighteenth- 
century  bourgeoisie  from  the  kings.  The  loss  of  the  royal  right  to 
administer  justice  has  been  discussed  by  the  present  author  else- 
where ;24  to  cite  one  small  example,  in  1809  the  holy  man  who  led 
the  community  of  Kutranj  petitioned  his  secular  overlord  and  receiv- 
ed from  him  final  jurisdiction  over  the  cases  of  six  men.  25  On  a 
larger  scale,  there  has  survived  a confirmation  of  the  charter  by 
which  the  government  relinquished  to  the  leader  of  al-'Aylafun  the 
right  to  administer  justice  there. 26  The  cumulative  impact  of 
such  concessions  is  manifest  in  a secular,  urban  context  in  Ber- 

ber. 27  Or  again,  just  as  the  upstart  towns,  such  as  Shandi  and 
al-Timayd,  demanded  and  received  the  status  of  bandar , or  authorized 
trading  center, 28  so  one  finds  the  leader  of  al-'Aylafun  receiving 
from  the  government  the  right  to  conduct  a market. 29 

The  rise  of  holy  men  to  a position  of  independent  political 
influence  may  be  observed  by  contrasting  the  resolution  of  disputes 
in  the  seventeenth  and  eighteenth  centuries.  The  literature  of  the 
earlier  period  describes  highly  acrimonious  disputes  between  various 
pairs  of  rival  holy  men  as  to  who  was  the  most  noble,  blessed,  etc. 
- quarrels  which  threatened  public  order  and  had  to  be  resolved  by 

the  secular  authorities . 30  gut  a century  later  the  roles  were 

23Abu  Salim , al-Funj  wa’l-ard  , 137;  El  Fateh  El  Houssein  El  Hasan,  "The  Fung 

and  Mehadyia  at  Abu  Haraze  Site"  (BA  Honours  Dissertation,  Department  of  Archae- 
ology, University  of  Khartoum,  1978). 

2^jay  Spaulding,  "The  Evolution  of  the  Islamic  Judiciary  in  Sinnar, " in  the  Inter- 
national Journal  of  African  Historical  Studies , X,  3 (1977),  408-426. 

25,Izz  al-Din  al-Amin, Kutranj  » 118. 

^Collection  2,  Piece  11. 

2^Burckhardt,  Travels  in  Nubia > 195-96,  204;  Fr€d€ric  Cailliaud,  Vouaae  a Meroe 
(Paris,  1823),  II,  114.  ^ 

2® Abu  Salim,  al-Funj  wa'l-ard,  142;  Sadat  al-Majadhib,  II,  17. 

^Collection  2,  Piece  11. 

30Ibrahim  al-Hajj  Babikr,  "al-Rikabiya  wa-Bani  al-f Abbas:  ta'rikh  al-Shaykh 
Ya'qub  wa-riLlatuhu"  C.R.O.  Miscellaneous  1/15/181,  and  the  untitled  manuscript 
called  the  "Kitab  al-Nibayr"  by  'Umar  Muhammad  Ali  in  his  "Jawhar  al-khabr  fi 
istiqsa'  al-athr,"  both  from  the  private  collection  of  the  author.  In  the  episode 
recounted  by  the  latter  source,  the  Funj  policeman  of  the  village  locked  up  the  two 
furious  worthies  in  the  same  hut  for  several  days  to  allow  their  tempers  to  cool. 
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reversed;  holy  men  such  as  the  leaders  of  al-'Aylafun  or  al-Damir 
negotiated  settlements  among  feuding  noblemen  - settlements  which 
often  concerned  the  question  of  who  had  the  right  to  govern  one  or 
another  of  the  new  towns. 31  Or  again,  one  may  note  the  changing 

consequences  of  the  recorded  marriages  between  holy  men  and  women  of 
the  nobility.  In  the  earliest  days  the  presumptuous  holy  man  found 
himself  the  butt  of  a cruel  practical  joke;  later,  he  was  treated  as 
a potentially  dangerous  force  to  be  tamed  and  harnessed.  By  the 
early  eighteenth  century  he  had  become  a trusted  and  valued  ally, 
and  in  the  nineteenth,  a rival  and  usurper  to  the  throne  itself. 32 

If  the  wealth  and  power  accumulated  by  the  more  successful  com- 
munity leaders  earned  them  a significant  place  in  national  life,  it 
also  permitted  them  to  transform  the  communities  they  governed 

according  to  Islamic  and  bourgeois  patterns  at  the  expense  of  tradi- 
tional institutions.  A conveniently  visible  index  of  this  transi- 
tion was  the  intrusion  of  coin  currencies  into  many  socioeconomic 
relationships.  For  example,  most  of  the  early  land  sales  were  con- 
ducted in  cotton  cloth  tob s or  in  gold,  traditional  currencies  of 
Sinnar  whose  value  had  formerly  been  regulated  by  the  sultan.  The 
use  of  these  archaic  currencies  reflected  the  newness  of  the  concept 
of  land  sale  itself  at  that  time,  and  they  soon  gave  way  to  unregu- 
lated media  of  exchange  more  responsive  to  the  needs  of  the  bour- 

geois marketplace.  The  slackening  of  royal  control  over  the  nation- 
al currency  is  evident  in  the  observed  inflation  of  the  value  of 

gold  in  relation  to  other  currencies  as  the  distance  from  the  capi- 
tal increased,  and  in  the  sale  document  from  al-Kadaro,  where  by 
1793  fluctuations  in  the  exchange  rate  even  between  cloth  and  gold 
required  the  specification  of  what  rate  prevailed  at  the  time  of  the 
transaction. 33  Coin  currencies  first  appear  in  the  sale  documents 
of  the  Khojalab,  whose  settlement  lay  not  far  from  the  cosmopolitan 
entrepot  of  al-Halfaya;  the  later  sales  from  Sinnar,  and  almost  all 
from  the  period  that  followed,  were  conducted  with  imported 
coins . 34 

The  introduction  of  unregulated  coin  currencies  was  instrumental 
in  the  creation  of  a new  and  highly  exploitative  system  of  agricul- 
tural credit  called  sheil , concisely  defined  as  "an  advance  of  grain 
or  seed  valued  at  a price  substantially  above  the  estimated  price  of 
the  next  harvest.  The  borrower  must  settle  the  loan  by  returning  at 
harvest  time  enough  grain  to  make  up  the  money  equivalent  of  the 

^Hasan  b.  Shawir,  "Wadih  al-bayan  fi  muluk  al-'Arab  bi'l-Sudan  wa-muluk 
al-’Abdallab  min  al-Shaykh  'Ajib  al-awwil  ila  ta ' rikhihi , "C.R.O.  Miscellaneous 
1/20/232;  al-Shatir  Busayli  'Abd  al-Jalil,  Makhtutat  Katib  al-Shuna  fi  ta'rikh  al- 
Sultana  al-Sinnariya  wa'l-idara  al-Misriya  (Cairo,  1961),  44. 

32yusuf  Fadl  Hasan,  Tabaqat , 216,  47-48,  183;  Alessandro  Triulzi,  "Prelude  to 
the  History  of  a No  Man's  land:  Bela  Shangul,  Wallagga,  Ethiopia  (ca.  1800-1898),” 
(Ph.D.  thesis,  Department  of  History,  Northwestern  University,  Evanston,  1979). 

33gurckhardt , Travels  in  Nubia , 277;  C.R.O.  Miscellaneous  1/5/31. 

3^An  archaic  feature  of  these  sales,  also  attributable  to  the  proximity  of  the 
Khojalab  to  a major  provincial  capital  as  well  as  to  their  early  date,  is  the 
appearance  of  clauses  by  which  the  secular  overlord  of  the  plots  sold  exempted  them 
from  taxation;  the  practice  somewhat  resembles,  but  falls  short  of,  the  confirmation 
of  private  sales  by  kings  (see  note  27,  above). 
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loan"  - often  five  or  six  times  the  quantity  borrowed. 35  Through 
extension  of  the  sheil  system  into  the  countryside  each  religious 
community  and  secular  town  of  the  eighteenth-century  Sinnar  acquired 
both  a dependent  rural  hinterland  of  permanently  indebted  laborers 
and  an  Islaraically  sanctioned  method  of  appropriating  the  surplus 
they  produced.  Formerly  it  had  been  the  duty  of  the  central  govern- 
ment to  prevent  such  abuses  by  flooding  the  market  with  hoarded 
tax-grain  during  the  hungry  weeks  before  the  major  harvest,  but  few 
leaders  of  the  eighteenth  century  were  able  to  resist  the  temptation 
of  speculation. 36  Or  again,  offenses  against  the  social  order 
formerly  expiated  by  communally  administered  corporal  punishments 
were  replaced  - for  those  who  had  money  - by  fines,  payable  at  first 
in  the  local  currencies  of  Sinnar  and  ultimately  with  imported 
coins.  The  outrage  of  humble  folk  who  took  their  stripes  while 
their  betters  dropped  coins  into  the  hands  of  the  judge  is  a matter 
of  record. 37 

Symptomatic  of  the  new  attitudes  was  the  initiation  of  the  prac- 
tice of  calculating  the  value  of  bridewealth  in  terms  of  money,  a 
reflection  of  the  fact  that  it  was  becoming  possible  to  convert  old 
forms  of  wealth  such  as  land,  dates,  or  grain  into  new  forms  such  as 
slaves,  trade  goods,  or  coin  - and  vice  versa.  38  Men  who  had 
access  to  both  forms  enjoyed  the  advantage  in  competition  for  desir- 
able women;  by  1800  the  author  of  the  Funj  Chronicle  perceived  the 
inflated  price  of  marriagable  girls  as  a grave  social  evil,  and  he 
gave  high  marks  to  the  contemporary  prince  who  attempted  to  enforce 
the  traditional  but  moribund  regulated  bride-price  of  Sinnar. 39 
Needless  to  say,  the  attempt  failed.  The  logical  culmination  of  the 
process  of  evaluating  human  relationships  in  monetary  terms  was  the 
introduction  of  the  institutions  of  prostitution  and  slavery.  The 
former  was  very  conspicuous  in  the  new  towns  of  eighteenth-century 
Sinnar,  but  not  common  in  religious  communities;  slave-owning  out- 
side the  nobility,  though  a dominant  feature  of  nineteenth-century 
society,  did  not  become  pervasive  until  after  the  fall  of  Sinnar. 40 

Coin  currencies  were  followed  by  other  innovations  that  facili- 
tated the  accelerating  pace  and  widening  scope  of  transactions.  It 
became  possible  to  deal  in  fractional  shares  of  a thing  rather  than 
whole  entities;  thus  several  individuals  could  combine  their  resour- 
ces for  a venture  too  large  for  any  one  of  them,  and  a single  inves- 
tor could  distribute  his  risk  over  a number  of  enterprises .41 
Increasingly  sophisticated  credit  arrangements  such  as  mortgages  and 

35parah  Hassan  Adam  and  William  Andrea  Apaya,  "Agricultural  Credit  in  the 
Gezira,"  Sudan  Notes  and  Records,  XVI  (1973),  104. 

^Spaulding,  "Farmers,”  344;  James  Bruce,  Travels  to  Discover  the  Source  of  the 
Nile , second  ed.  (Edinburgh,  1805),  VI,  384;  Burckhardt,  Travels  in  Nubia , 254. 

3 ^Spaulding,  "Islamic  Judiciary,"  408-426;  'Izz  al-Din  al-Amin,  Kutranj  , 118; 
Abu  Salim,  al-Funj  wa'l-ard.  Documents  19,  21,  22,  23,  24,  26,  and  27. 

3®For  example,  see  C.R.O.  Miscellaneous  1/33/778,  Piece  13. 

39H.  A.  MacMichael,  A History  of  the  Arabs  in  the  Sudan  (Cambridge,  1922),  II, 

376. 

40©' Fahey  and  Spaulding,  Kingdoms  of  the  Sudan  , 82;  scattered  references  to 

slaves  appear  in  the  Urkunde  from  Sinnar;  thereafter,  they  become  numerous. 

41perhaps  the  earliest  extant  example  is  Sadat  al-Majadhib  , II,  14  (1795); 

thereafter  transactions  involving  shares  become  increasingly  common. 
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promissory  notes  made  it  possible  to  use  relatively  cumbersome 
assets  such  as  land  or  grain  accumulated  through  the  sheil  system  in 
long-distance  transactions  over  extended  periods  of  time. 42  it 
was  soon  possible  to  borrow  against  the  collateral  of  promissory 
notes,  or  to  offer  mortgage  claims  as  bridewealth:  "If  the  money 
comes,"  said  one  such  document,  "it  is  the  bridewealth.  And  if  the 
land  comes,  it  is  the  bridewealth. "43 

The  ideological  myths  of  the  northern  Sudan  bent  before  the 
prevailing  socioeconomic  winds.  The  old  constitutional  folktale 
describing  how  the  Funj  ruler  should  provide  a surplus  of  food  for 
his  people  by  taking  charge  of  its  gathering  and  apportionment  and 
making  the  powerful  wait  their  turn,  now  gave  way  to  a maxim  of  the 
Prophet  Muhammad  as  expressed  in  a contemporary  homiletic  tract 
entitled  Advice  for  Life  in  the  Temporal  World  : "Nothing  is  more 
fitting  than  to  accumulate  wealth  and  to  be  in  commerce. "44 


Islamic  law  was  the  bridle  by  which  the  community  leaders  sought 
to  guide  the  course  of  social  change  down  paths  advantageous  to 
themselves .45  While  building  up  the  patronage  of  their  own  courts 
by  means  of  roving  judges  and  the  like, 46  they  discouraged  if  not 
totally  abolished  the  citizen's  right  to  appeal  from  the  community 
courts  to  "him  from  whom  one  does  not  seek  justice,  such  as  the 
sultan"47  _ though  holy  men  themselves  did  not  hesitate  to  liti- 
gate before  a nobleman  if  their  own  interests  were  involved.  The 
only  limit  to  this  consolidation  of  judical  authority  was  the  ten- 
dency of  legal  expertise  to  proliferate  within  the  community,  itself, 
but  this  problem  did  not  become  acute  until  after  the  fall  of 
Sinnar.48  Holy  men  extended  their  influence  within  the  community 
by  obtaining  rights  of  guardianship  over  those  whose  legal  capacity 
was  diminished  due  to  age  or  gender.  It  became  customary  for  par- 
ents to  donate  children,  particularly  little  girls,  to  the  holy  man 
as  gifts  of  alms. 49  Each  community  leader  had  a pool  of  these 
"Daughters  of  the  House"  with  which  to  reward  himself  or  other 
deserving  men  - no  negligible  asset  in  an  age  of  high  and  rising 
bride  price.  Alternatively  he  might  strike  a hard  bargain  and 
demand  bridewealth  proportionate  to  his  own  social  status;  the  lat- 
ter usually  rested  to  a considerable  degree  upon  reputed  miracles 
and  other  intangibles,  which  could  thus  be  converted  into  objects  of 
material  value.  Conversely,  the  opportunity  to  marry  a man  from  the 
family  of  a prominent  holy  man  carried  such  prestige  that  the  donor 


42por  example,  see  Ministry  of  Culture  and  Information  IND  283,  IND  288,  IND 
289  and  C.R.O.  Miscellaneous  1/14/125,  Piece  4. 


^collection  2,  Piece  18;  C.R.O.  Miscellaneous  1/14/125,  Piece  4. 

44Al-Shatir  Busayli,  Makhtutat  Katib  al-Shuna  , 6-7;  the  latter  source  is  in 

the  private  collection  of  the  author. 

45some  fundamentals  may  be  found  in  Joseph  Schacht,  An  Introduction  to  Islamic 
Law  (Oxford,  1964);  more  detailed  and  particularly  relevant  to  Sinnar  is  David  San- 
tillana,  Istituzioni  di  Diritto  Musulmano  Malichita  con  riguardo  anche  al  sistema 
sciafiita  (Rome,  1938). 

46F.  C.  S.  Lorimer,  "The  Megadhib  of  El  Darner,”  Sudan  Notes  and  Records,  XIX,  2 
C1936).  335-241. 


47 Sadat  al-Majadhib , i,  6. 
48]jruce,  Travels  » VI,  451; 
Megadhib,"  335-341. 

49 Sadat  al-Majadhib,  II,  10; 


Burckhardt,  Travels  in  Nubia  , 236;  Lorimer, 

C.R.O.  Miscellaneous  1/33/778,  Piece  10. 
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of  a prospective  bride  would  be  willing  to  settle  for  a much  less 
extravagant  bride-price. 50 

The  final  duty  of  any  estate-builder  was  to  evade  the  fixed 
patterns  required  by  Islamic  law  for  the  division  of  property  upon 
his  death,  and  thus  avoid  its  dispersal. 51  Though  lawyers  skilled 
at  legal  trickery  could  indeed  by  found  in  Sinnar,52  no  elaborate 
devices  were  necessary;  the  donor  simply  made  over  the  property  to 
the  desired  heir  as  a gift  of  alms  while  still  alive  and  in  good 
health.  One  may  infer  from  the  large  number  of  recorded  disputes 
that  this  was  a sore  point  in  the  new  bourgeois  dispensation.  A 
simple  and  uncommonly  lucid  test  case  appears  among  the  documents  of 
the  Khojalab,  where  a man  sued  to  recover  his  scripturally  sanc- 
tioned share  of  the  property  of  his  grandfather,  which  had  passed  as 
alms  to  his  paternal  uncle.  His  plea  was  rejected,  and  the  consoli- 
dation of  property  upheld. 53 

The  holy  men  of  the  eighteenth  century  were  quick  to  seize  the 
opportunities  for  private  commerce  opened  by  the  collapse  of  the 
sultan's  regulated  economy.  The  community  of  al-Damir,  for  example, 
evolved  into  a middle-sized  town  of  merchants  whose  accumulated 
capital  found  its  way  into  far-flung  ventures  such  as  the  India 

trade  or  the  financing  of  gold-panning  in  the  Ethiopian  border- 
lands. 54  The  best  investment,  however,  was  agricultural  land 
within  the  community  itself,  and  since  the  amount  of  it  was  strictly 
limited,  the  extension  of  one  owner's  holdings  inevitably  entailed 

the  reduction  of  those  of  another.  A brief  but  eloquent  self- 

assessment  by  a fourth-generation  holy  man  whose  community  of  Duffar 
lay  in  the  fertile,  date-producing  region  not  far  from  the  Nidayfab 
epitomizes  several  of  the  historical  themes  of  the  eighteenth 
century: 

The  sultans  were  fond  of  him  [isma'il,  founder  of  the 
holy  family's  fortunes]  and  married  his  daughter  .... 
so  that  when  he  died  he  bequeathed  to  his  sons  horses, 
slaves,  gold,  silver,  land  and  date-palms  and  our 
grandfather  'Abdallah,  the  father  of  our  father,  bought 
up  from  his  weak  relations  all  their  date-palms  and 

land,  which  to  this  very  day  [20  May  1847]  remain  our 
property. 55 


50compare  the  payments  made  by  the  founding  father  of  al-Damir  ( Sadat  al-Maja- 
dhib3l,  7)  and  his  son  (Ibid.,  II,  6)  with  what  he  received  when  his  daughter  mar- 
ried (Ibid.,  II,  14). 

51Schacht,  Islamic  Law , 169-174. 

52por  an  hilarious  example,  see  Yusuf  Fadl  Hasan,  Tabaqat , 299. 

53c. R.O.  Miscellaneous  1/10/79,  Piece  8. 

S^Burckhardt,  Travels  in  Nubia  , 235-242;  Cailliaud,  Voyage  a Meroe  , hi,  175- 

176;  L.M.A.  Linant  de  Bellefonds,  Diary  , ed . M.  Shinnie,  (Khartoum,  1958),  150-155; 
Sadat  al-Majadhib  , II,  15;  Ibid.,  I,  22. 

55c. R.O.  Intelligence  5/1/3  "Nisba  of  Ahmad  al-Azhari." 
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Evident  are  the  transition  from  dependence  upon  sultanic  patronage 
to  autonomous  socioeconomic  power,  the  coming  of  the  money  economy 
and  slavery,  and  the  aggrandizement  of  the  strong  at  the  expense  of 
the  weak  through  the  purchase  of  their  lands. 56 


Table  II:  1.  Recorded  Land  Sales  in  Sinnar57 


•Case  Number 

Men  Sellers 

Women  Sellers  | 

Men  Buyers 

Women  Buyers 

Total  cuds 

Cubits  per  cud 

Total  cubits 

Price 

Payment 

Units 

Tobs  per  cubit 

Sale 

Year 

Source : 
Collection, 
Volume  and 

Piece  number 

1 

1 

1 

5 

6 

30 

68 

tob 

2.27 

1792-3 

4,  1 

2 

1 

1 

12 

8 

96 

60 

muhallaq 

— 

1758 

3,  5 

3 

1 

1 

20 

8 

160 

10 

ashraf i 

— 

1758 

3,  6 

4 

1 

1 

20 

8 

160 

34 

ashraf i 

— 

1759-60 

3,  7 _ 

5 

2 

1 

2i 

|(8) 

20 

50 

tob 

2.50 

1779-80 

3,  20 

6 

2 

1 

11 

|(8) 

10 

7 

tob 

.70 

1779-80 

3,  20 

7 

1 

1 

3 

3 

9 

3/4 

rial/qirsh  — 

1795 

6,  1 

8 

1 

1 

41 

3 

13V 

6 

tob 

.44 

1795 

6,  1 

9 

1 

1 

3 

3 

9 

101$ 

tob 

1.17 

1795 

6,  1 

10 

1 

1 

1 

7 

7 

6 

tob 

— 

1795 

6,  1 

11 

1 

1 

4 

4 

16 

1/4 

rial/qir' 

>h 

1795 

6,  1 

12 

1 

1 

2 

4 

8 

10 

qirsh 

— 

1795 

6,  1 

13 

1 

1 

1 

3 

3 

9 

— 

— 

— 

1795 

6,  1 

14 

1 

1 

1 

1 

3 

3 

10 

qirsh 

— 

1795 

6,  1 

15 

1 

1 

10 

3 

30 

20 

tob 

1.50 

1814 

6,  5 

16 

1 

1 

45 

4 

180 

10 

tob 

.05 

1793 

6,  I,  2 

17 

1 

1 

3 

(4: 

12 

21 

tob 

1.75 

1793 

6,  I,  3 

18 

1 

1 

3 

(4; 

12 

12 

tob 

1.00 

1793 

6,  I,  3 

19 

1 

1 

1 

<*: 

4 

4 

tob 

1.00 

1793 

6,  I,  4 

20 

1 

1 

1 

(4: 

4 

4 

tob 

1.00 

1793 

6,  I,  4 

21 

1 

1 

10 

3 

30 

16 

tob 

.53 

1792 

6,  I,  11 

22 

1 

1 

2 

(4: 

8 

10 

tob 

1.25 

1790-5 

6,  I,  18 

23 

1 

1 

H 

W 

6 

ih 

tob 

1.25 

1790-5 

6,  I,  19 

24 

1 

1 

2 

(4: 

8 

10 

tob 

1.25 

1790-5 

6,  I,  20 

25 

1 

1 

1 

(4) 

4 

5 

tob 

1.25 

1790-5 

6,  I,  21 

26 

1 

1 

% 

4 

2 

4 

iawawir 

— 

1813-14 

6,  II,  12 

27 

2 

1 

5 

(4) 

20 

50 

tob 

2.50 

1792-3 

6,  II,  13 

28 

1 

1 

1 

3 

(4) 

12 

21 

tob 

1.75 

1793-4 

6,  II,  13 

29 

1 

1 

1 

(4) 

4 

6 

tob 

1.50 

1792-3 

6,  II,  13 

30 

1 

1 

1 

- 

— 

6 

tob 

— 

1810 

2,  1 

31 

1 

1 

- 

- 

— 

31$ 

rials 

— 

1825 

2,  13  . 

32 

1 

1 

1 

- 

- 

— 

71$ 

rials 

— 

1825 

2,  13 

56por  the  land-survey  systems  of  northern  Sinnar,  see  C.R.O.  Miscellaneous 
1/30/591,  "Riverain  Lands,"  and  1/30/590,  "Registration  of  Minimum  Shares  in  Dongola 
Province. " 

5^A11  prices  have  been  converted  into  tobs,  units  of  cotton  cloth,  when  a 
conversion  rate  is  known;  given  the  fluctation  in  value  of  the  respective  curren- 
cies, the  figures  given  are  only  approximations.  See  John  Lewis  Burckhardt,  Travels 
in  Nubia , 215-217,  224,  257-258,  272,  277.  350,  360. 

Cases  22-25  may  be  dated  to  the  period  c.  1790-1795  on  the  basis  of  the 
other  activities  of  the  purchaser  as  recorded  in  dated  documents.  Cases  31-32  date 
from  the  period  of  fighting  between  the  first  appearance  of  the  Turks  and  the  con- 
solidation of  their  rule  in  that  part  of  Sinnar.  They  have  been  included  with  the 
Sinnar  documents  on  the  grounds  that  they  resemble  the  Sinnar  literature  in  struc- 
ture and  handwriting,  and  that  the  participants  in  the  sales  there  recorded,  though 
previously  active  in  community  affairs,  thereafter  disappeared  from  the  historical 
record. 
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Land  Sales  by  Women 


The  overall  hypothesis  to  be  tested  here  is  that  women  consti- 
tuted an  abnormally  large  proportion  of  those  individuals  in  Sinnar 
who  sold  land.  The  first  step  in  answering  this  question  is  to 
ascertain  whether  or  not  a statistically  significant  relationship 
existed  between  one's  gender  and  one's  participation  as  a buyer  or 
seller  in  the  transfer  of  land  by  purchase. 

Table  II:  2.  Land  Sales  and  Purchases  in  Sinnar,  by  Gender 


Sellers 

Men  23 

Women  1 7 


Buyers 

29 

3 


Calculations  based  on  Table  II:  2 yield  % =11.44  and  C=.370.  While 
this  is  probably  sufficient  to  establish  the  existence  of  a rela- 
tionship between  gender  and  participation  as  a buyer  or  seller  in 
the  transfer  of  land,  the  direction  of  that  relationship  must  be 
inferred  from  the  table;  women  tended  to  sell  rather  than  buy. 
Gender  did  not  seem  to  be  an  important  factor  in  determining  the 
purchase  price  of  land.  Excluding  those  cases  for  which  the  price 
cannot  be  calculated  in  toJbs,  the  mean  price  in  sales  by  men  was 
1.34  tobs  per  cubit,  and  for  women,  1.29.  However,  the  plots  sold 
by  men  tended  to  be  somewhat  larger,  33.94  cubits  per  sale  as 
opposed  to  20.42.  A similar  proportion  (13.06/8.79)  obtains  if  one 
excludes  the  four  unusually  large  sales  in  excess  of  thirty  cubits. 


Granted  that  one's  role  as  a buyer  or  seller  in  the  land  market 
of  Sinnar  tended  to  follow  one's  gender,  it  does  not  necessarily 
follow  that  this  state  of  affairs  was  out  of  the  ordinary.  There- 
fore the  second  step  in  testing  the  general  hypothesis  requires  some 
definition  of  the  "normal"  state  in  contrast  to  which  the  role  of 
women  as  sellers  of  land  in  Sinnar  was  "abnormally  large."  This 
study  hopes  to  establish  a partial  definition  of  such  a "normal" 
state  through  the  comparison  of  the  sale  data  from  Sinnar  with  the 
pattern  of  sales  observed  in  later  periods,  and  with  a second  form 
of  property  transfer  from  both  periods. 


One  could  argue  that  the  beginning  of  the  colonial  period  in 
1821  marked  an  abrupt  social  transition  in  the  Sudan,  preventing  any 
valid  comparison  between  Sinnar  and  what  followed.  If  this  argument 
is  true  in  regard  to  the  issue  at  hand,  then  the  corresponding  data 
from  the  period  1821-1900  should  differ  from  the  pattern  observed  in 
Sinnar.  Sales  from  the  fertile  irrigated  regions  formerly  part  of 
Sinnar  from  the  period  1821-1900  (excluding  those  from  the  Rubatab) 
are  as  follows: 


Table  II:  3.  Post-Sinnar  Sales 


Sellers 

Men  23 

Women  18 


Buyers 

40 

1 


Calculations  based  on  Table  II:  3 yield  X*=22.18  and  C = .481.  This 
would  seem  to  support  the  assumption  that  the  fall  of  Sinnar  did  not 
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radically  change  the  pattern  of  participation  by  gender  in  sales  of 
land.  On  the  other  hand,  it  would  certainly  not  indicate  that  the 
patterns  observed  in  Sinnar  were  in  any  sense  "abnormal."  The  evi- 
dence from  the  two  periods  is  quite  similar.  A rather  different 
pattern  emerges,  however,  if  one  examines  the  sales  data  from  the 
Rubatab. 


Table  II:  4.  Rubatab  Sales 

Sellers  Buyers 

Men  19  18 

Women  7 8 

Calculations  based  on  Table  II:  4 give  no  indication  of  an  associ- 
ation beween  gender  and  participation  as  a buyer  or  seller  in  the 
transfer  of  land.  The  differences  between  the  three  sets  of  evi- 
dence concerning  sales  becomes  clearer  if  the  data  is  reorganized  to 
emphasize  the  direction  of  transfer  by  gender.  In  the  table  to 
follow,  M = Man,  W = Woman,  and  ->  indicates,  from  left  to  right, 
the  direction  of  transfer  by  sale. 


Table  II:  5.  Land  Sales  by  Direction  of  Intergender  Transfer 


Sinnar 

Post-Sinnar 

Rubatab 

M ->  M 

23 

W ->  M 

14 

M ->  M 

22 

W ->  M 

18 

M ->  M 
13 

W ->  M 

5 

M ->  W 

0 

w ->  w 

3 

M ->  W 

1 

W -7  W 

0 

M -7  W 

6 

W -7  W 

2 

In  all  periods,  sales  by  men  to  men  outnumbered  any  other  form  of 
transaction,  and  sales  by  women  to  women  were  rare.  However,  there 
is  a marked  contrast  between  the  Rubatab  and  the  other  two  sets  of 
data  in  regard  to  instances  of  sale  between  genders.  Among  the 
Rubatab  sales  by  men  to  women  - though  not  particularly  common  - 
nevertheless  equalled  sales  by  women  to  men.  Elsewhere,  sales  by 
men  to  women  were  virtually  unknown,  while  sales  by  women  to  men 
exceeded  expected  values. 

A second  approach  to  the  definition  of  "normal"  in  the  sense 
discussed  above  would  be  to  examine  the  other  forms  of  land  trans- 
fer, of  which  several  may  be  found  in  the  documentary  sources.  For 
the  purposes  of  comparison  to  sale,  the  giving  of  land  as  alms  seems 
to  possess  qualities  which  make  it  more  suitable  than  bridewealth 
payments,  inheritance,  and  transfer  by  ruling  or  settlement;  alms- 
giving involves  a putative  freedom  of  choice,  need  not  take  cogni- 
zance of  a code  of  legally  prescribed  norms  for  property  distribu- 
tion, and  is  not  confined  to  parties  differing  in  generation  or 
gender.  Two  types  of  alms -giving  have  also  been  excluded  from 
consideration;  gifts  by  titled  noblemen  and  from  husband  to  wife, 
the  former  on  the  grounds  that  such  donations  were  probably  moti- 
vated by  the  political  exigencies  of  the  moment  rather  than  the 
general  structure  and  process  of  the  society  itself,  and  the  latter 
because  the  vernacular  of  the  documents  often  used  the  verb  tasad- 
daqa  "to  give  alms"  rather  than  asdaqa  "to  bestow  as  bridewealth"  in 
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cases  recording  a man's  belated  and  partial  fulfillment  of  the 
bridewealth  obligations  undertaken,  but  deferred,  at  the  time  of  his 
marriage.  The  relationship  between  one's  gender  and  one's  role  as  a 
giver  or  receiver  of  alms  may  be  tested  for  a combined  category 


including  the 

communities  cited  in  the 

"Sinnar"  and 

"Post-Sinnar1 

tables  above, 

and  for  the 

Rubatab . 

Table  II: 

6.  Givers 

and  Receivers  of 

Land  as  Alms, 

by  Gender 

Sinnar  and 

Post-Sinnar 

Rubatab 

Givers 

Receivers 

Givers 

Receivers 

Men 

15 

17 

13 

12 

Women 

8 

6 

12 

13 

Calculations  for  "Sinnar  and  Post-Sinnar"  data  yield  but  a slight 
relationship  between  gender  and  participation  as  givers  or  receivers 
of  land  as  alms,  while  the  Rubatab  data  indicate  no  such  relation- 
ship whatsoever.  It  seems  fair  to  infer  that  at  no  time  were  women 
disproportionately  represented  among  the  donors  of  land  as  alms,  as 
opposed  to  receivers. 

In  conclusion,  it  is  possible  to  demonstrate  that  chance  alone 
cannot  account  for  the  observed  roles  of  men  and  women  in  the  sale 
of  land  in  Sinnar,  nor  in  the  fertile,  irrigated  communities  during 
the  period  1821-1900.  More  women  than  expected  sold,  and  more  men 
than  expected  bought.  No  such  relationship  of  imbalance  may  be 
found  for  sales  of  land  in  the  Rubatab  area,  and  little  or  none  for 
the  transfer  of  land  as  gifts  of  alms  in  any  place  or  period.  If 
the  pattens  of  participation  in  land  transfer  exemplified  by  sales 
among  the  Rubatab  and  by  gifts  of  alms  everywhere  may  be  taken  as 
"normal,"  then  the  incidence  of  women  as  sellers  of  land  in  Sinnar 
was  indeed  "abnormally  large." 

Only  in  a few  rare  cases  may  the  motives  of  female  sellers  of 
land  be  divined.  In  one  instance,  a grandmother  was  compelled  to 
sell  off  the  patrimony  of  the  children  of  her  deceased  son  "in  order 
to  provide  them  with  a way  of  living";  in  a second,  a woman  sold  her 
land  to  a holy  man,  but  in  the  same  proceeding  sacrificed  the  pur- 
chase price  to  him  as  a gift  of  alms;  in  a third,  when  a woman  sold 
her  land  to  her  brothers  the  fact  that  she  may  have  been  paid  was  so 
insignificant  that  the  record  of  the  transaction  failed  to  mention 
any  purchase  price. 59  clearly  these  particular  women  were  not 
entrepreneurs  in  search  of  liquid  assets  for  more  profitable  invest- 
ment elsewhere;  they  were  "weak  relations"  forced  to  sell  by  their 
position  of  social  vulnerability.  In  general  terms,  the  dispropor- 
tionate role  of  women  as  sellers  of  land  in  Sinnar  would  seem  to 
imply  that  free  women  in  most  of  the  northern  Sudan  were  not  able  to 
join  in  the  wave  of  bourgeois  aggrandizement  through  the  purchase  of 
land.  On  the  contrary,  they  found  it  difficult  to  retain  what  they 
possessed. 


59C. R.O.  Miscellaneous  1/14/125,  Piece  20;  1/33/778,  Piece  38;  1/14/125.  Piece 
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Conclusion 


If  the  participation  of  women  on  disadvantageous  terms  in  the 
sale  of  land  in  eighteenth-century  Sinnar  may  be  taken  as  an  illus- 
trative consequence  of  some  of  the  general  socioeconomic  processes 
of  the  day,  the  phenomenon  may  also  be  viewed  from  the  narrower 
perspective  of  the  changing  roles  and  status  of  women.  Specific- 
ally, the  diminution  of  women's  exercise  of  landownership  was  one 
dimension  of  a trend  toward  the  exclusion  of  free  women  from  produc- 
tive labor.  This  transformation  over  the  period  1700-1900  may  be 
documented  through  the  adoption  of  the  modern  toJb , a beautiful  but 
expensive  and  awkward  enveloping  garment  which  renders  many  forms  of 
manual  labor  impossible,  and  the  invention  of  the  social  fiction 
that  the  female  of  the  species  cannot  swim  - an  essential  skill  for 
riverain  cultivators  in  a land  where  islands  were  numerous  but  boats 
were  few. 60  a basic  feature  of  this  transformation  in  its  latter 
and  more  dramatic  phase  following  the  fall  of  Sinnar  in  1821  was  the 
introduction  of  slave-owning  by  the  middle  class,  for  slavery  - a 
full  treatment  of  which  lies  beyond  the  scope  of  this  essay  - was 
the  institution  that  allowed  the  sacrifice  of  the  labor  of  many  free 
females . 61 

A useful  perspective  is  provided  by  the  case  of  the  Rubatab 
country,  a conservative  area  too  poor  in  precolonial  times  to  sup- 
port a town  or  even  a class  of  resident  entrepreneurs.  At  the  dawn 
of  the  twentieth  century  the  Rubatab  not  only  allowed  a woman  to  buy 
land  as  well  as  to  sell  it,  but  even  permitted  her  to  swim  in  the 
river  "if  she  has  a good  reason  for  doing  so.  "62  By  mid-century, 
however,  the  district  had  its  town.  The  natatorial  abilities  of  its 
womenfolk,  like  so  much  of  the  legacy  of  Sinnar,  had  vanished. 


SOKrump,  Palm-Bourn , 139-40,  224,  269. 

61-By  about  1870  It  was  said  in  some  districts  that  no  free  woman  would  marry 
unless  the  prospective  husband  provided  female  slaves  to  perform  the  more  arduous 
tasks  of  women.  See  Ernst  Marno,  Reisen  im  Gebiete  des  blauen  und  weissen  Nil  (Wien, 
1874),  31-40.  When  Babikr  Bedri  neglected  to  provide  a new  wife  with  such  assist- 
ance through  a misunderstanding,  his  inlaws  gently  reminded  him  of  his  obligations 
and  he  immediately  complied.  Yousef  Bedri  and  George  Scott,  trans.,  The  Memoirs  of 
Babikr  Bedri  (London,  1969),  181. 

W . Crowfoot,  "Customs  of  the  Rubatab,”  C.R.O.  Dakhlia  112/4/18. 
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Women  have  been  shockingly  neglected  in  Ethiopian  social  and 
historical  studies. 1 As  a result,  anyone  attempting  research  into 
the  subject  must  deal  with  a slight  and  often  misleading  litera- 
ture. Generalizations  should  be  made,  and  read,  with  a good  deal  of 
skepticism.  It  is  in  this  spirit  that  I offer  the  following  sketch. 

My  research  deals  with  the  Amhara,  who  together  with  the 
Tegrenna-speaking  people  to  their  north  formed  the  base  of  the 
historic  Ethiopian  state.  The  Amhara  and  Tegrenna-speakers  share 
many  aspects  of  common  culture  starting  with  Orthodox  Christianity 
in  its  monophysite  variant.  They  both  feed  themselves  with  a vari- 
ety of  cereals  which  they  cultivate  with  ox-drawn  plows.  In  the 
past  they  also  shared  a common  class  structure  in  which  a nobility 
enjoyed  rights  of  rule  over  a peasantry.  Nobility  and  peasantry 
shared  general  principles  of  hereditary  transmission  of  property, 
summarized  in  the  ideologically  loaded  concept  of  rist , which  very 
roughly  means  "inheritance . "2  This  concept  was  the  basis  for 
assertions  by  individuals  of  their  rights  in  property,  rights  which 
they  received  from  their  parents.  Among  the  Amhara  particularly, 
individuals  received  these  rights  equally  from  both  parents  and 
passed  them  on  to  their  children  of  both  sexes. 3 in  theory,  rist 
rights  are  inalienable. 

Land  formed  the  basis  for  this  profoundly  agrarian  society,  and 
property  in  land  was  by  far  the  most  important  form  of  property 
recognized  by  the  Amhara.  Hoben  has  categorized  Amhara  land  rights 
in  terms  of  two  broad  categories  which  are  useful  for  us  here.  He 


^Important  exceptions  are  Salome  Gebre  Egziabher,  "The  Changing  Position  of 
Women  in  Ethiopia,"  Zeitschrift  fiir  Kulturaustausch  ( Sonderausgabe  1973),  112-115; 
Judith  Olmstead,  "Women  and  Work  in  Two  Southern  Ethiopian  Communities,"  in  African 
Studies  Review , XVIII,  3 (1975),  85-98;  Laketch  Dirasse,  "The  Socio-Economic  Posi- 
tion of  Women  in  Addis  Ababa:  The  Case  of  Prostitution,"  (Ph.D.  thesis,  Boston 
University,  1978);  and  C.  P.  Rosenfeld,  "Empress  T'aitu  Bitoul,  'Lioness  of  Judah'," 
in  H.  G.  Marcus,  ed.,  Proceedings  of  the  First  United  States  Conference  on  Ethiopian 
Studies , 1973  (East  Lansing,  1975),  117-133. 

^C.  B.  Rosen,  "Warring  with  Words:  Patterns  of  Political  Activity  in  a North- 
ern Ethiopian  Town,"  (Ph.D.  thesis,  University  of  Chicago,  1974). 

^A.  Hoben,  Land  Tenure  Among  the  Amhara  of  Ethiopia:  The  Dynamics  of  Cognatic 
Descent  (Chicago,  1973).  But  see  W.  Weissleder,  "The  Political  Ecology  of  Amhara 
Domination,"  (Ph.D.  thesis,  University  of  Chicago,  1965);  and  C.  Conti  Rossini,  Prin- 
cipi  di  diritto  consuetudinario  deZZ'Eritrea  (Rome,  1916)  for  patrilineal,  male 
bias  in  the  operation  of  the  rist  system  in  Shawa  and  Eritrea  respectively. 
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describes  rist  as  the  inherited  right  of  access  to  agricultural 
lands,  rights  which  grant  the  holder  effective  power  to  plow,  plant, 
and  harvest  the  land  in  question,  subject  only  to  the  payment  of 
tribute  to  the  state.  Gult  he  describes  as  essentially  a political 
or  administrative  right  to  potentially  the  very  same  piece  of  land, 
a right  which  confers  the  power  to  receive  tribute. 4 Rist  rights 
to  land  formed  the  legal  basis  of  peasant  agriculture  in  most  of  the 
Amhara  areas.  However,  the  nobility  shared  the  same  rights  with  the 
peasants  and  competed  with  the  peasants  to  gain  control  over  the 
same  lands.  The  nobility  also  monopolized  gult  rights,  which  formed 
the  legal  and  political  basis  of  its  class  position.  The  Amhara, 
with  some  regional  variants,  accorded  women  equality  of  rist  rights 
with  men. 5 This  recognition  of  rights  cuts  sharply  against  the 
general  position  of  women's  rights  in  most  plow-based  agrarian  soci- 
eties. 6 in  general,  it  appears  that  with  the  introduction  of  the 
plow  elsewhere  in  the  world,  women  ceased  to  play  roles  complemen- 
tary to  those  of  men  in  agricultural  production.  On  the  other  hand, 
the  plow  meant  much  more  intensive  use  of  land,  the  end  of  swidden, 
and  an  enhanced  value  to  property  in  land.  Women  thus  assumed  much 
greater  importance  as  vehicles  for  the  transmission  of  property, 
through  dowries  and  through  their  reproductive  powers. 7 My 
research  suggests  that  the  position  of  women  in  Amhara  society 
reflects  the  general  position  of  women  in  plow  agricultural  socie- 
ties, and  that  it  stands  in  contradiction  to  their  supposed  rights 
in  land.  The  following  cases,  and  evidence  presented  elsewhere, 8 
all  serve  to  make  clear  that  women  did  indeed  have  the  rights  to 
which  Amhara  rist  ideology  entitled  them.  My  evidence  also  makes 
clear  that  women  did  not  enjoy  those  rights  to  the  same  degree  that 
men  did,  and  that  when  exchanges  of  property  between  the  sexes  took 
place  those  exchanges  tended  to  be  to  the  disadvantage  of  women. 9 
This  evidence  illustrates  the  disjuncture  between  the  actual  posi- 
tion of  women  in  Amhara  society  and  their  apparent  and  theoretical 
rights  to  land.  The  conclusion  is  that  legal  rights  by  no  means 
always  reflect  closely  the  actual  distribution  of  power  or  property, 
and  that  they  may  stand  at  variance  with  such  a distribution.  They 
may  do  so  for  long  periods  of  time.  As  the  following  pages  point 
out,  our  material  for  the  study  of  Ethiopian  social  history  is 
uneven.  However,  I have  drawn  my  picture  of  the  contrast  between 
the  legal  rights  of  Amhara  women  on  the  one  hand,  and  their  exercise 

^As  a total  description  of  the  use  of  these  terms,  or  as  a reflection  of 
Ho  ben's  account,  this  summary  is  very  inadequate.  However,  certain  limitations  in 
this  account  also  reflect  peculiarities  of  the  situation  in  Hoben's  main  area  of 
research,  Go  j jam  province. 

50f  the  major  Amhara  areas,  Shawa  was  probably  the  most  male-biased  in  its 
recognition  of  rights.  See  note  3 above. 

6F.  Engels,  The  Origin  of  the  Family , Private  Property , and  the  State  (New 
York,  1972);  Jack  Goody,  Production  and  Reproduction:  A Comparative  Study  of  the 
Domestic  Domain  (Cambridge,  1976). 

7 Goody , Production  and  Reproduction. 

^Donald  Crummey,  "Women  and  Landed  Property  in  Gondarine  Ethiopia,"  in  the  Inter- 
national Journal  of  African  Historical  Studies , 14,  3 (1981). 

9Ibid. 
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of  those  rights  on  the  other,  from  materials  well  over  a century 
old.  I do  not  believe  the  situation  to  have  altered  significantly. 

The  following  pages  discuss  a number  of  cases  of  settlement  of 
litigation,  all  of  them  involving  landed  property  and  rights  in 
landed  property.  My  previous  research  indicated  that  women  were 
reasonably  active  in  buying  and  selling  land  in  their  own 
right.  10  For  example,  of  some  2300  land  sales  available  to  me 
emanating  from  the  same  area  covered  by  the  present  paper,  women 
were  present,  and  apparently  active,  in  48.9  percent  of  all  these 
sales.  They  filled  all  the  same  roles  as  men  did,  roles  of  buying, 
selling,  and  guaranteeing.  On  the  other  hand,  women  appeared  more 
frequently  than  men  in  subordinate  roles,  and  overall  they  appeared 
a good  deal  less  frequently  than  men.  For  example  48.4  percent  of 
all  cases  took  place  exclusively  among  men,  while  the  directly  com- 
parable figure  for  cases  involving  only  women  is  1.3  percent  of  all 
cases.  The  last  figure  makes  very  clear  that  women  did  actively 
enjoy  a full  panoply  of  rights  in  land  comparable  to  those  of  men, 
but  that  they  exercised  those  rights  far  less  frequently. 

One  of  my  earlier  findings  is  particularly  intriguing  in  the 
light  of  Jay  Spaulding's  paper  in  this  volume.  H In  the  Gondar 
area  in  the  later  eighteenth  century  and  earlier  ninteenth  century  I 
found  a clear  pattern  of  transfers  of  property  from  women  to  men. 
For  example,  in  land  sales  women  appeared  as  sellers  of  land  much 
more  frequently  than  as  buyers.  So  also  in  gifts  of  land,  women 
appeared  as  givers  more  often  than  as  recipients.  Both  sales  and 
gifts  thus  appeared  to  be  devices  for  transferring  land  from  women 
to  men.  However,  I was  not  able  to  confirm  this  pattern  in  a 
contemporary  source  which  comes  from  another,  more  rural,  part  of 
the  same  province.  Since  Spaulding  has  found  a pattern  of  transfers 
of  land  by  sale  from  women  to  men  in  neighboring  contemporary 
Sinnar,  one  is  tempted  to  speculate  on  underlying  causes.  Since  he 
finds  the  rise  of  Muslim  holy  men  part  of  his  situation  we  must 
exclude  this  as  an  alien  element,  leaving  us  with  a common  pattern 
of  urbanization,  and  the  growth  of  what  he  refers  to  as  "bourgeois" 
society.  Whether  this  will  stand  up  as  a plausible  explanation 

underlying  the  situation  in  both  Gondar  and  Sinnar  awaits  further 
research;  but  it  is  a stimulating  suggestion. 

The  lands  involved  in  my  earlier  work  on  sales  were  agricultural 
lands,  bought  apparently  for  their  income  potential.  Technically 
these  lands  were  neither  rist  nor  gult  , but  may  usefully  be  cate- 
gorized as  a third  variety  known  as  rim,  a type  of  land  which 

approached  free  hold  in  certain  respects. 12  These  lands  were 

normally  put  out  to  tenants  under  rent  arrangements  which  were  pre- 

10Ibid. 

Usee  also  Jay  Spaulding,  "Slavery,  Land  Tenure  and  Social  Class  in  the  North- 
ern Turkish  Sudan,”  International  Journal  of  African  Historical  Studies  > 15,  1 

(1982),  1-20. 

ll 2Donald  Crummey,  "Gondarine  Rim  Land  Sales:  An  Introductory  Description  and 

Analysis,"  pp.  469-79  in  R.L.  Hess,  ed.,  Proceedings  of  the  Fifth  International 
Conference  on  Ethiopian  Studies  (Chicago,  1979).  See  also  Rosen,  Warring  with 
Words ." 
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determined  and  which  are  frequently  specified  in  the  sales  records. 
On  the  other  hand,  the  records  mention  specific  locations,  or  the 
sizes  of  fields  in  question,  only  with  extreme  rarity.  This  lack  of 
specificity  with  respect  to  the  lands  which  were  purchased  is  shared 
by  the  lands  under  litigation  which  are  mentioned  below.  Women  were 
frequently  involved  in  litigation  over  these  agricultural  lands 
known  as  rim ; and,  in  addition,  were  also  involved  in  cases  of  liti- 
gation over  offices,  or  over  land  rights  which  ought  to  be  conceptu- 
alized as  gult,  according  to  the  distinction  which  we  drew  above. 
None  of  my  cases,  whether  previously  reported  or  the  subject  of  the 
present  paper,  refers  explicitly  to  women  in  the  role  of  managers  of 
property  the  title  to  which  remained  with  others. 13  Rather,  all 
my  material  deals  with  explicit  title  and  involves  women  only  inso- 
far as  they  have  such  claims  in  their  own  right.  Consequently  I am 
unable  to  comment  on  the  unofficial,  behind-the-scenes  roles  which 
women  may  have  exercised  with  respect  to  land.  Nor  am  I able  to 
comment  on  the  articulation  of  different  legal  spheres. 14  For 
reasons  specified  below,  my  documents  have  a narrow  provenance  and 
emanate  from  one  very  particular  legal  sphere.  Other  such  spheres 
did  not  leave  records,  and,  in  general,  our  sources  for  the  period 
in  question  are  spotty. 

The  Sources 


Ethiopia  has  preserved  only  a limited  range  of  documents  from 
the  period  before  1900,  despite  its  tradition  of  over  two  thousand 
years  of  literacy.  In  contrast  to  the  Sudan  or  Turkey,  Ethiopia  has 
failed  to  preserve  any  archives  emanating  from  either  a central  or 
provincial  bureaucracy,  or  recording  the  activities  of  a government 
chancery.  Nor  have  we  conventional  judicial  records.  Nonetheless 
the  range  of  our  documents  from  pre-1900  Ethiopia  is  wider  than 
scholars  or  the  public  have  generally  appreciated. 

All  collections  of  documents  which  survive  from  pre-1900  Ethio- 
pia emanate  from  churches.  Many  remain  in  their  original  locations 
in  the  endowed  churches  and  monasteries  of  Ethiopia.  However,  the 
most  famous  of  these  collections  is  now  in  the  British  Museum  in 
London,  a location  which  it  reached  thanks  to  the  plundering  activ- 
ity of  a British  expeditionary  force  of  1868.  The  origin  of  this 
collection  was  the  churches  of  Gondar,  capital  city  of  Ethiopia  for 
over  two  hundred  years,  starting  in  the  1630s.  Scholars  have  had 
access  to  an  outline  of  these  documents  since  the  publication  of 
Wright's  catalogue  in  1877.15  j have  drawn  very  heavily  on  this 
material  as  well  as  on  one  major  manuscript  in  Cambridge  University, 
and  on  microfilm  gathered  by  UNESCO. 16 

l^See  the  discussion  of  women  as  managers  in  Daisy  Dwyer's  chapter  in  this 
vo lume . 

legally  Merry,  "The  Articulation  of  Legal  Spheres." 

15w.  Wright,  Catalogue  of  the  Ethiopia  Manuscripts  in  the  British  Museum  Acquired 
Since  the  Year  1847  (London,  1877). 

16E.  Ullendorff  and  S.  Wright,  Catalogue  of  Ethiopian  Manuscripts  in  the  Cam- 
bridge University  Library  (Cambridge,  1961);  E.  Hammerschmidt , Athiopische  Hand- 
sckriften  vom  Tanasee  (Wiesbaden:  vol.  I,  1973;  vol.  II,  1977). 
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The  manuscripts  available  to  us  are  church  books:  Holy  Scrip- 
tures, service  books,  hagiographies,  and  the  like.  However,  their 
margins  and  empty  leaves  contain  a surprising  range  of  documents 
which  sometimes  are  only  tangentially  concerned  with  the  church. 
These  documents  include  imperial  grants  of  land,  wills,  records  of 
land  sales,  inventories  of  movable  property,  and  records  of  the 
settlement  of  litigation.  Land  plays  a major  role  in  the  bulk  of 
these  documents,  and,  although  the  documents  are  rarely  explicit,  it 
would  seem  that  the  land  involved  was  generally  connected  to  the 
church.  For  example  the  imperial  grants  of  land  were  either  made 

directly  to  specific  churches,  or  to  named  individuals  with  the 
stipulation  that  they  use  the  revenues  of  the  land  to  support 
specific  churches. 

The  closest  approximation  we  have  to  conventional  judicial 
records  from  pre-1900  Ethiopia  are  the  records  of  the  settlement  of 
litigation  in  the  marginalia  and  blank  leaves  of  church  manu- 
scripts. Although  the  literature  presents  the  Abyssinian  people  as 
notoriously  litigious, 17  we  have  only  a small  number  of  settle- 
ments, 78  in  all.  These  cases  include:  all  the  settlements  con- 

tained in  the  British  Museum  manuscripts  as  catalogued  by  Wright; 
all  the  comparable  material  from  Cambridge  Add.  1570;  and  three 
cases  from  the  UNESCO  microfilm  of  a manuscript  at  the  church  of 
Dima  Giyorgis  in  eastern  Gojjam.18  This  low  figure  of  78  cases 
contrasts  with  the  total  of  1,913  land  sales  in  the  British  Museum 
manuscripts  alone,  or  the  total  of  440  land  sales  in  Cambridge  Add. 
1570.19 

There  are  two  rather  distinct  kinds  of  documents.  The  first 

kind  consists  of  notes  recording  the  conclusion  of  litigation. 
Often  the  documents  note  that  such-and-such  happened  when  the 
contestants  "were  reconciled"  - sitaraqu . Our  documents  do  not 
consist  of  a full  court  record,  and  only  occasionally  give  us  a 

summary  of  the  proceedings.  Sometimes  they  refer  to  the  decisive 
testimony  or  evidence;  sometimes  they  do  not.  They  all  record  a 
resolution,  sometimes  the  product  of  a judicial  decision,  sometimes 
the  product  of  negotiation.  Some  are  fairly  lengthy,  and  some  are 
quite  pithy. 20 

The  second  kind  of  document  consists  of  formal  settlements 
issued  in  the  apparent  absence  of  litigation,  and  possibly  designed 
to  preclude  it.  Such  settlements  resemble  wills  in  certain 
respects.  The  settlements  share  legal  implications  with  the  conclu- 
sion of  litigation  and  we  ought  to  view  these  settlements  as  having 
some  legal  import. 

l^Hoben,  Land  Tenure;  D.  Levine,  Was  and  Gold:  Tradition  and  Innovation  in  the 
Ethiopian  Culture  (Chicago,  1965),  as  indexed  for  litigation  but  especially  page  248. 

owe  my  access  to  the  UNESCO  manuscripts  to  the  generosity  of  the  late  Dr. 
Volker  Stitz.  The  late  Tesf ayohannes  Fessahaie  helped  greatly  with  translations  of 
the  Cambridge  and  UNESCO  materials. 

l^Crummey,  "Gondarine  Rim  Land  Sales.” 

^Contrast  the  lengthy  accounts  on  British  Library,  Orient  729,  folio  1 recto 
and  verso , with  the  pithy  BL,  Or.  604,  folio  123  verso,  column  3,  bottom. 
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The  documents  come  from  a loosely  common  context:  the  Amharic- 
speaking  gentry  and  nobility  of  Bagemder  province  during  the  later 
eighteenth  century  and  the  earlier  nineteenth  century.  The  period 
was  defined  by  the  British  Library  documents  which  begin  in  the 
latter  part  of  the  reign  of  Iyyasu  II  (£.  1730-1755)  and  which 
peter  out  in  the  earlier  part  of  the  reign  of  Tewodros  II  (_r.  1855- 
1868).  The  British  Library  material  all  comes  from  manuscripts  held 
in  what  was  then  the  imperial  capital,  Gondar,  a town  which  is  now 
capital  of  the  province  of  Bagemder.  The  lands  mentioned  in  these 
cases,  where  we  can  identify  them,  are  almost  always  agricultural 
lands  within  easy  reach  of  the  town,  at  most  one  or  two  day's  jour- 
ney away. 21  I suspect  that  the  bulk  of  the  individuals  involved 
were  town  dwellers,  but  we  completely  lack  direct  evidence  on  this 
matter.  Cambridge  Add.  1570  probably  comes  from  Mahdara  Maryam, 
near  Dabra  Tabor,  also  in  Bagemder.  It  covers  much  the  same  period 
as  the  British  Library  manuscripts.  The  Dima  cases,  although 
recorded  in  a church  in  Go j jam  province,  all  involved  a Bagemder 
family  frequently  referred  to  in  the  Cambridge  manuscript,  Balam- 
baras  Eshate  and  his  descendants  via  Dajazmach  Haylu.  The  Dima 
cases  were  chosen  because  they  properly  concern  Bagemder.  They, 
too,  come  from  the  same  period.  We  are  dealing,  then,  with  a geo- 
graphically restricted  group,  the  Bagemder  Amhara ; and  more  specif- 
ically with  their  ruling  class. 

In  contrast  to  other  participants  in  the  symposium  I am  unable 
as  yet  to  relate  my  discussion  to  specific  political  events  or  pro- 
cesses. Kristin  Mann  and  Marcia  Wright  deal  directly  with  the 

impact  of  European  colonial  rule,  Wright  operating  against  a back- 
ground of  an  antecedent,  but  still  recently  developed,  slave 

trade. 22  Julia  Wells's  context  is  that  of  the  evolution  of  apart- 
heid, and  specifically  the  pass  system.  23  Spaulding  is  able  to 

refer  to  broader  processes  of  urbanization  and  Islaraization. 24 
Unfortunately  my  context  appears  static,  although  there  undoubtedly 
was  change.  My  documents  straddle  the  well-known  Zamana  Masafent 
("Era  of  the  Princes"),  a period  of  feudal  decentralization,  which 
is  conventionally  dated  from  1769  to  1855.  During  the  Zamana  Masa- 
fent the  central  institutions  of  Christian  Ethiopia,  both  royal 
court  and  Orthodox  Church,  collapsed. 25  in  their  place  there 

developed  a system  of  regionally  based,  competing  warlords.  In  the 
1850s  imperial  rule  was  reestablished  by  Tewodros  II.  Unfortu- 
nately, as  yet  I have  been  able  to  establish  no  significant  connec- 
tions between  politics  and  the  socioeconomic  world  of  my  documents. 
However,  I would  stress  that  this  inability  reflects  the  general 
state  of  research  on  the  period  rather  than  the  potential  of  the 
documents.  It  is  not  only  women  who  have  been  neglected  by  the 
historians  of  Ethiopia,  but  also  most  aspects  of  social  history. 

21Crummey,  "Gondarine  Rim  Land  Sales." 

22See  Kristin  Mann,  "Women’s  Rights  in  Law  and  and  Practice,"  and  Marcia 
Wright  "Justice,  Women  and  the  Social  Order  in  Abercorn,  Northeastern  Rhodesia, 
1897-1903,"  in  this  volume. 

23see  Julia  Wells,  "Passes  and  Bypasses,"  in  this  volume. 

2^Spaulding,  "Land  Sales  by  Women.” 

2^m.  Abir,  Ethiopia.  The  Era  of  the  Princes.  The  Challenge  of  Islam  and  the 
Reunification  of  the  Christian  Empire  1769-1855  (London,  1968). 
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Consequently  I have  felt  it  better  to  restrain  myself  in  interpret- 
ing my  material,  rather  than  to  hazard  judgments  which  a little  more 
work  could  easily  overthrow. 

The  bulk  of  my  material  belongs  to  the  eighteenth  century.  Of 
the  total  of  78  cases,  we  can  date  65  (or  83.3  percent)  to  at  least 
within  a twenty-year  period,  and  some  within  a decade.  Of  the  65 
datable  documents,  51  (or  78.5  percent)  fall  before  1800,  with  the 
heaviest  occurrences  in  the  1770s  and  1780s.  Table  I summarizes 
these  data. 


Table  I 

Chronological  Distribution  of  Cases 


Number  of  cases 


1750s 

6 

7 

1760s 

1 

2 

1770s 

10 

9 

1780s 

4 

10 

1790s 

2 

1800s 

1810s 

5 

1 

1820s 

2 

1830s 

1840s 

4 

1850s 

2 

Land  was  the  main  subject  of  litigation  and  settlement,  being 
involved  in  some  87.2  percent  of  all  cases.  Offices,  generally 
under  the  rubric  of  alaqa,  but  once  as  shumat  and  once  as  cheqnat  t 
were  involved  in  10.2  percent  of  all  cases,  a finding  of  some  gen- 
eral significance  since  it  makes  clear  that  they  were  by  no  means 
wholly  subject  to  appointment.  Appointment  never  appears  as  a prin- 
ciple for  the  settlement  of  litigation,  such  principles  being  lim- 
ited to  rights  derived  by  inheritance  (mentioned  in  21  cases,  or 
26.9  percent  of  all),  or  by  purchase  (20  cases,  or  25.6  percent  of 
all  involved  the  sale  of  land).  Such  references  as  we  do  have  to 
inheritance  and  descent  neither  uphold  nor  contradict  the  arabilineal 
system  portrayed  by  Hoben.26  of  the  78  cases,  7 (or  8.9  percent) 
mentioned  debt.  It  is  worth  underlining  how  low  this  is,  not  simply 
as  a percentage  of  all  the  cases  of  litigation,  but  even  more  seen 
against  the  over  2,300  cases  of  land  sales  we  have  from  the  same 
period.  Bagemder  Amhara  society  was  not  deeply  enmeshed  in  a net- 
work of  credit  relationships. 

26noben ,Land  Tenure. 
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Only  on  three  occasions  did  litigants  invoke  the  provisions  of 
the  Fetha  Nagast , ostensibly  the  country's  law  code. 27  These  are 
the  first  references  (of  which  I am  aware)  to  the  use  of  the  Fetha 
Nagast  outside  a royal  context. 28  This  scarcity  of  references 
confirms  the  view  that  the  code  was  largely  seen  as  concerned  with 
kingship  and  affairs  of  state.  We  may  conclude  that  the  main  legal 
framework  of  the  litigation  and  settlements  was  customary  law. 

Women  and  Litigation 

Women  were  involved,  and  apparently  active,  in  litigation, 
asserting  a range  of  rights  coexistent  with  those  of  males.  Women 
successfully  asserted  these  rights  against  conflicting  male  asser- 
tions. Women  were  also  important  as  the  objects  or  vehicles  of 
settlements,  although  the  incidence  of  female  involvement  in  liti- 
gation was  sharply  lower  than  that  of  male  involvement.  As  Table  II 
shows,  only  25  of  our  78  cases  (32.0  percent  of  all  cases)  explicit- 
ly involved  women  as  actors,  while  another  4 (5.1  percent  of  all 

cases)  involved  them  as  subjects.  On  the  other  hand,  over  half  or 
57.7  percent  of  all  cases  (45  in  number)  took  place  exclusively 
among  males,  while  the  exclusively  female  domain  consists  of  7 cases 
(9.0  percent  of  all).  The  exclusively  male  domain  closely  resembles 
the  exclusively  male  domain  in  the  land  sale  records,  while  the 
exclusively  female  sphere  of  litigation  is  substantially  larger,  by 
a factor  of  almost  6,  than  the  comparable  female  sphere  in  the  land 
sales . 29 


Table  II 

Litigation  and  Settlement  Roles  by  Gender 


Pattern 

Number  of 

Cases 

m 

vs 

m 

38 

m 

vs 

f 

17 

m 

5 

f 

vs 

f 

4 

children  of, 

or  brothers 

4 

f 

3 

m 

vs 

m,  concerning  f 

2 

family 

, concerning  f 

2 

m/f 

vs 

m 

1 

family 

vs 

m 

1 

marriage  settlement  1 

Total  78 

m:  male 

f:  female 

m/f  male  and  female 

2?  The  Fetha  Nagast.  The  Law  of  the  Kings.  Translated  from  the  Ge'ez  by  Abba 
Paulo s Tsadua.  Edited  by  Peter  L.  Strauss  (Addis  Ababa,  1968). 

28British  Library,  Orient  745,  folio  225  verso  ; BL,  Or.  604,  folio  77  verso; 
Cambridge,  Add.  1570,  folio  261  verso  . See  also  UNESCO  12:2.7  from  Dabra  Warq, 
folio  3 recto , column  2 for  a fourth  case. 

29crummey,  "Women  and  Landed  Property." 
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Women  had  to  assert  their  rights  in  a heavily  male  environment. 
The  judges  or  officials  in  these  cases  were  exclusively  male  with 
one  partial  exception,  a case  in  which  the  lady  Emayte  Sanayt  played 
a preliminary  role  as  judge  between  a woman  and  a man.  However, 
Sanayt  apparently  dropped  out  as  the  case  developed,  passing  on  to 
the  judgment  of  the  shumamt  or  officials. 30  Women  sometimes,  if 
not  always,  relied  on  men  to  act  on  their  behalf.  One  case  is  ex- 
plicit on  this  point:  when  they  entered  litigation  with  each  other, 
Mersit  appointed  her  father  to  act  on  her  behalf  ( ejeben  aderga ) and 
Terngo  appointed  her  brother. 31  The  lack  of  references  makes  it 
impossible  to  generalize  about  how  widespread  this  practice  was,  but 
we  should  note  that  we  have  no  references  to  the  reverse  pattern:  of 
men  appointing  women  to  act  on  their  behalf. 

Land  was  the  principal  subject  of  litigation  for  women.  In 
their  litigation  referred  to  above  Mersit  and  Terngo  contested  the 
rim  land  of  the  Church  of  Hamara  Noh  with  each  other.  Terngo  pre- 
vailed. She  had  a group  of  choristers  testify  that  her  maternal 
uncle  had  given  her  the  land,  treating  her  as  an  adopted  daughter. 
Yet  the  court  recognized  some  rights  of  Mersit  and  awarded  her  one- 
third  of  the  land  at  issue.  Such  a compromise  was  common,  and 
reflected  the  qualified  rights  of  a possessor  of  land  to  dispose  of 
it  as  he  or  she  saw  fit.  Litigants  directly  contested  such  a right, 
sometimes  successfully,  sometimes  not. 

An  example  of  the  latter  occurred  during  the  reign  of  Emperor 
Iyo'as  (r.  1755-1769) . 32  a high-ranking  woman  with  the  title  of 
genhog  sold  an  unspecified  piece  of  land  for  12  ounces  of  gold,  a 
very  substantial  sum,  the  average  price  of  all  the  sales  in  this 
currency  being  just  about  2 ounces. 33  in  a subsequent  reign,  that 
of  Takla  Hayraanot  ( r.  1769-1777),  her  relatives  contested  her 
action,  but  she  prevailed.  Similarly  another  woman,  Salama  Hirut, 
apparently  the  beneficiary  of  a land  sale,  saw  her  position  success- 
fully defended  against  the  protests  of  the  sellers'  relatives. 34 
Litigants  challenged  the  rights  of  men  to  dispose  of  land,  too. 
Hezqel  Atqu's  gift  of  land  to  a woman,  Walata  Masih,  was  contested 
by  his  relatives  and  the  upshot  was  a compromise  whereby  all  the 
land,  except  for  one  piece  presumably  for  the  original  recipient, 
was  to  be  shared. 35  jn  yet  another  case  a lady,  Wagzaro  Sahlu, 
got  land  after  a man  had  given  it  away  and  it  had  passed  through 
several  hands. 36 


30Cambridge,  Add.  2570,  folio  264  verso , column  1,  fourth  document.  The  title 
emayte  indicates  a fairly  high-ranking  noblewoman. 

33BL,  Or.  508,  folio  282  recto , bottom  of  column  1. 

33BL,  Or.  777,  folio  12  recto , column  3,  third  document. 

33Crummey,  "Gondarine  Rim  Land  Sales.” 

3^BL,  Or.  777,  folio  12  recto , column  3,  third  document. 

33Cambridge,  Add.  1570,  folio  260  recto , right  margifl,  third  document. 

^Cambridge,  Add.  1570,  folio  263  rectot  column  2,  third  document.  Wayzaro  as 
an  honorific  title  was  fairly  vague,  and  roughly  meant  "lady.”  In  current  urban 
usage  it  corresponds  to  the  English  "Mrs.” 
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The  bulk  of  the  cases  of  litigation  which  involved  women  as 
principals  also  involved  men  as  principals,  generally  on  the  oppo- 
site side.  Only  four  cases  of  litigation  involved  a woman  in  con- 
test with  a woman,  and  another  three  involved  women  without  their 
opponents  being  specified.  We  have  already  referred  to  one  case  of 
a woman  litigating  against  a woman,  in  connection  with  their  having 

appointed  men  to  act  on  their  behalf.  Men  also  lurk  close  by  in 

other  such  cases.  For  example  Wayzaro  Mers it  successfully  contested 
in  court  Wayzaro  Teku's  occupation  of  a certain  piece  of  land  on  the 
grounds  that  a man,  Wedaj  Goshu,  had  bequeathed  it  to  her  on  his 
death. 37  And  in  another  case  Wayzaro  Meskab  won  a land  case 
against  Wayzaro  Hirut  through  the  testimony  of  a man  who  said  he  had 
given  the  land  to  Meskab' s husband. 38 

The  cases  of  women  in  litigation  with  men  are  particularly 

interesting.  Unfortunately,  in  a number  of  these  cases  the  reading 

is  too  difficult  for  me  to  determine  the  outcome.  However,  where  I 
have  been  able  to  do  so  I find  that  men  won  three  cases,  women  won 
two  cases,  and  there  were  five  cases  of  compromise.  Since  two  of 
the  cases  of  female  triumph  were  major  I will  discuss  them  last: 
first  the  losers.  One  Hela  successfully  opposed  the  seizure  of  his 
father's  rim  land  by  Wayzaro  Walata  Takla  Haymanot.39  Although 
the  immediate  significance  of  this  case  is  that  it  provides  an  exam- 
ple of  a man  using  litigation  to  get  land  from  a woman,  in  the  wider 
sphere  of  social  behavior  it  is  surely  just  as  significant  that  a 
woman  started  the  sequence  of  events  by  seizing  the  land  in  ques- 
tion. In  another  case,  a daughter,  Sahlu,  together  with  her  sister 
and  mother,  was  forced  to  give  up  her  father's  rim  land  to  a man, 
for  reasons  unspecified .40  Finally  Wayzaro  Yataraanu  appears  as  a 
loser  in  a case  involving  land  of  Dajazmach  Eshate.41 

In  cases  of  compromise  the  record  is  too  restricted  to  permit  us 
a definitive  conclusion  about  who  won.  In  one  case  the  priest  Abba 
Nacho  quarrelled  with  his  aunt.  The  result  was  that  he  paid  her  a 
modest  sum,  and  got  to  keep  a house. 42  since  we  lack  information 
about  who  brought  the  case  and  about  what  Nacho 's  aunt  wanted,  it  is 
impossible  to  judge  the  rights  of  the  matter  even  though  the  sum 
might  well  have  been  appropriate  compensation.  Two  siblings,  the 
eminent  cleric  Qes  Ase  Kabte  and  his  sister  Wayzaro  Hirena,  quar- 
relled over  various  lands  of  their  father.  They  were  reconciled  by 
an  agreement  to  divide  the  lands  in  three.  Regrettably  we  do  not 
learn  who  got  the  larger  share. 43  jn  tWo  other  cases,  female 


37bl, 

Or. 

776; 

38bl, 

Or. 

604, 

39BL, 

Or. 

604, 

40bl, 

Or. 

776j 

4lBL, 

Or. 

776, 

43bl, 

Or. 

604, 

43bl, 

Or. 

745, 

folio  4 recto,  bottom  of  column  1. 
folio  124  verso  , column  3,  second  document, 
folio  3 recto , column  1,  first  document, 
folio  2 verso,  column  1,  second  document, 
folio  269  recto. 

folio  123  verso,  column  3,  bottom, 
folio  225  recto t bottom  of  folio. 
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litigants  received  awards  in  compensation  for  alienated  rights,  but 
the  record  allows  no  firm  sense  of  how  appropriate  this  compensation 
was .44 

The  two  clear  cases  of  female  victory  in  litigation  over  men 
raise  fascinating  issues.  The  first  case  went  to  court  twice,  and 

Walata  Takle  was  the  victor  over  her  brother,  Walda  Takle.45  At 
issue  were  unspecified  lands  of  their  father  Gisa  Arku.  Walda  Takle 
denied  his  sister's  right  to  the  lands  by  calling  in  question  her 
paternity.  However,  ten  witnesses  and  the  Fetha  Nagast  supported 
her  position,  as  a result  of  which  she  also  got  the  lands  of  her 
brother.  The  account  of  their  quarrel  is  fuller  than  most  and  pro- 
vides us  with  a number  of  incidental  details  about  procedure,  not 

germane  to  the  point  at  issue.  Quite  germane  is  the  successful 
assertion  of  a female  right  to  inheritance. 

Another  case  involving  a female  principal  raised  the  question  of 
legitimacy  and  resolved  it  by  reference  to  the  Fetha  Nagast . 46 
From  the  account  of  this  case  we  learn  that  Walda  Sellase  (male)  and 
Demqa  (female),  whose  relationship  it  does  not  specify,  quarrelled 
with  Sahqu  (male)  about  inherited  land  ( rist) . The  document  claims 
that  everyone  is  judged  according  to  the  Fetha  Nagast  which  says 
that  bastards  share  only  what  is  established  by  the  father. 
Unfortunately  it  does  not  tell  us  who  won  the  case,  or  how  this 
principle  was  applied.  It  may  be  significant  that  both  cases  in 

which  the  Fetha  Nagast  was  invoked  to  resolve  a question  of  legi- 

timacy involved  females  as  contestants.  The  significance  presumably 
would  arise  from  the  tensions  between  rist  ideology  which  tends  to 
assign  females  extensive  rights  and  which  tends  to  ignore  the  notion 
of  legitimacy  on  the  one  hand,  and  on  the  other  hand  the  male-biased 
practice  of  a patriarchal  society  in  which  men  attempted  to  control 
and  manipulate  women's  claims  for  them,  and  which  would  invoke  the 
notion  of  legitimacy  to  further  these  efforts  at  control.  This 
speculation  is  plausible.  However,  if  my  reading  of  the  two  cases 
is  correct  the  Fetha  Nagast  was  used  in  somewhat  contrary  directions 
in  them.  On  the  one  hand  it  allowed  the  female  Walata  Takle  suc- 

cessfully to  make  her  claim  against  her  brother,  thus  presumably 
strengthening  rist  norms.  In  the  other  case  it  contradicted  those 
norms  by  reinforcing  concepts  of  legitimacy. 

Considerations  of  legitimacy  and  the  Fetha  Nagast  have  temporar- 
ily distracted  us  from  our  consideration  of  the  two  major  cases  of 
female  victory  in  litigation  with  men.  No  such  issues  entered  our 
second  major  case,  one  which  this  time  revolved  around  claims  to  an 
office,  or  alaqnat  47  The  account  of  the  case  informs  us  that 
"When  Dajazmach  Haylu  died,  he  gave  the  alaqnat  to  Wayzaro  Mersit." 
Mersit  we  know  from  other  sources48  to  have  been  Haylu 's  daughter 

44bl,  Or.  604,  folio  75  verso,  bottom  of  column  2;  and  BL,  Or.  660,  folio 
165  recto  , bottom  of  column  2. 

^Cambridge,  Add.  1570,  folio  261  verso  , column  1,  fourth  document;  also  folio 
264  verso  . 

46bl,  Or.  745,  folio  225  verso  , bottom. 

^UNESCO,  Dima  10:2.5,  readings  for  Yakatit,  folio  3,  column  1. 
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and  the  alaqnat  in  this  case  would  appear  to  have  represented  the 
leadership  of  extensive  family  rights.  This  family  belonged  to  the 
highest  levels  of  the  nobility  having  had  a very  close  association 
with  the  imperial  court  in  its  final  days  of  supremacy.  The  fami- 
ly's power  had  somewhat  declined,  but  its  status  was  still  high. 
That  a woman  should  have  been  appointed  to  this  office  is  already 
significant . 

The  case  goes  on  to  inform  us  that  one  Abeto  Gwoshu  brought 
Mersit  to  court  over  this  alaqnat , and  Gwoshu  we  also  know  from  our 
other  sources  to  have  been  her  brother.  Gwoshu  lost.  Our  account 
gives  an  interesting  glimpse  of  procedure  when  it  informs  us  that 
Dajazmach  Gugsa,  ruler  of  Bagemder  province  in  the  earlier  nine- 
teenth century  judged  this  case.  Gugsa' s judging  is  a good  example 
of  the  union  of  political  and  judicial  roles  together  with  personal 
power  which  is  so  characteristic  of  the  feudal  flavor  of  Amhara 
society.  However,  the  account  goes  on  to  inform  us  that  three  indi- 
viduals from  Go j jam  province,  and  five  from  Bagemder  province, 
"being  relatives  and  judges,  judged  and  reconciled,"  thus  making 
clear  that  formal  court  proceedings  and  judgments  were  only  part  of 
the  process,  and  that  mechanisms  of  compromise  and  settlement  were 
also  extremely  important. 

The  conclusion  of  the  case  was  a mixture  of  reaffirming  Mirsit's 
primary  rights  and  recognizing  subordinate  ones  for  her  brother. 
"They  agreed  that  Mersit  would  keep  the  alaqnat  , but  share  the  land 
and  cattle.  In  case  of  a military  expedition,  Wayzaro  Mersit  would 
campaign."  Although  rare  in  Ethiopia,  female  military  leadership  is 
by  no  means  unheard  of.  Salome  Gebre  Egziabher  has  already  noted 
that  among  the  Ethiopian  nobility,  military  activity  was  one  sphere 
within  which  women  could  obtain  a status  of  equality  with  men; 
although  we  should  also  note,  as  she  does,  that  this  occurred 
rarely .49 

A woman  as  legal  and  acting  head  of  the  affairs  of  a major  fami- 
ly is  a heady  spectacle.  So,  too,  is  the  female  warrior  leading  her 
troops  on  campaign.  Another  case  involving  this  same  family  and 
this  same  office  returns  us  to  the  squalid  realities  of  the  legal 
position  of  most  women.  In  the  generation  prior  to  that  of  Dajazmach 
Haylu  , a closely  related  document  informs  us:  "When  Abeto  Walda 

Giyorgis  was  dying,  he  gave  the  alaqnat  to  Wayzaro  Walata  Rufa'el, 
Balambaras  Eshate's  wife. "50  Eshate  was  the  father  of  Dajazmach 
Haylu.  The  reality  of  this  gift  appears  from  the  next  sentence,  and 
from  the  case  which  follows.  The  next  sentence  informs  us:  "This 
was  divided:  two-thirds  to  Balambaras  Eshate  and  one-third  to  Abeto 
Batru."  And  the  case  which  follows  details  the  litigation  between 
these  two  males,  Eshate  and  Batru,  arising  from  Batru 's  attempts  to 

48  H.  Weld  Blundell,  The  Royal  Chronicle  of  Abyssinia  1769-1840  (Cambridge, 
J922),  for  example  pp . 342-357;  I.  Guidi , "La  storia  di  Hayla  Mika  'el , " Rendiconti 
della  Reale  Accademia  dei  Lincei  , Series  5,  XI  (1902),  3-791  and  Cambridge,  Add. 
1570,  marginalia  passim  . 

^^Salome,  "Ihe  Changing  Position  of  Women  in  Ethiopia." 

^^UNESCO,  Dima,  10:2.6,  end  of  manuscript. 
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upset  the  settlement.  It  makes  no  mention  of  the  ostensible 
recipient  of  the  office,  Wayzaro  Walata  Rufa'el,  Eshate's  wife. 

Whatever  the  realities  of  Mersit's  later  control  over  the  office 

which  her  father  Haylu  bequeathed  to  her,  the  earlier  fate  of  Walata 
Rufa'el  and  the  office  shows  that  some  female  rights  and  claims  were 
nominal,  and  that  men  exercised  the  real  power. 

I have  used  the  preceding  cases  to  discuss  the  position  of  women 
with  respect  to  land  and  to  look  at  their  litigation  with  men.  The 

discussion  concluded  with  two  cases  involving  women  and  litigation 

over  an  office  called  alaqnat . The  final  case  seemed  strongly  to 
indicate  that  cases  of  litigation  reflected  a subordinate  social  and 
legal  role  for  women.  We  will  return  to  this  matter  in  a moment. 
Before  doing  so  it  would  be  worth  underlining  that  not  all  cases  of 
litigation  over  offices  were  spectacular,  involved  the  highest  lev- 
els of  the  nobility,  or  occurred  between  women  and  men.  One  very 

pithy  case  simply  informs  us  that  two  women,  Adday  and  YaBer  Gwal 

reached  an  agreement  to  divide  or  share  an  alaqnat.  51  Nor  did  all 
cases  of  litigation  that  involved  women  also  explicitly  involve 

property  or  offices.  One  intriguing  case  has  Esa  Sina  settling  a 

debt  owed  by  her  parents  to  her  godfather. 52 

However,  the  great  bulk  of  cases  involving  women  did  involve 
property  or  offices  and  did  portray  women  in  subordinate  roles.  One 
such  case  was  a major  property  settlement  in  the  reign  of  Emperor 
Iyyasu  II  (r.  1730-55). 53  Qn  the  engagement  of  Wayzaro  Walata 

Negest  to  the  cleric  Liqe  Takla  Hayraanot,  her  brother  Haylu  endowed 
her  prospective  child  with  a wide  variety  of  offices  ( alaqnat  and 
shumat ) involving  both  rim  lands  and  gult  . In  this  situation  Walata 
Negest' s main  role  was  as  a conduit  for  the  transfer  of  rights  to 
lands  and  offices  from  one  generation  to  another.  Our  document 
accords  her  no  rights  of  her  own.  The  case  of  Walata  Dengel  raises 
separate  issues  of  female  subordination.  Walata  Dengel  held  land  in 
her  own  right,  but  she  died  childless  and  her  lands  were  contested 
between  Abeto  Na'od  and  the  children  of  Abeto  Baselyos.54  The 
record  does  not  specify  the  relationship  of  the  contestants  to 

Walata  Dengel,  nor  does  it  specify  the  division  by  gender  of  Basel- 
yos's  children,  but  it  does  define  the  contestants  as  a man  (Na'od), 
or  by  reference  to  a man  (Baselyos). 

Other  cases  also  testify  to  essentially  secondary  rights  for 

women  with  respect  to  land  holding.  For  example,  when  two  men, 

Alaqa  Takle  and  either  Abba  Kesadu  or  Kabte,  contested  some  land, 

the  judge  ruled  that  the  loser  should  pay  in  effect  a family  support 
allowance. 55  two  other,  rather  obscure  cases  have  men  in  litigation 
over  land  apparently  in  the  hands  of  women,  and  have  men  disposing 
of  land  without  apparent  reference  to  those  women. 56  Finally,  we 

^BL,  Or.  604,  folio  1 recto , lower  left  hand  corner. 

52bl,  Or.  604,  folio  1 recto  , lower  left  hand  corner. 

53bl,  Or.  481,  folio  208  recto  , column  1. 

5^BL,  Or  638,  folio  247  verso  , column  1. 

5^BL,  Or.  604,  folio  75  verso,  column  3. 
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have  record  of  a division  of  land  between  three  males  and  the  chil- 
dren of  a female.  57  This  may  reflect  a full  and  equal  sharing 
among  four  siblings,  three  living,  per  stirpes  , a sharing  which 
would  accord  with  rist  rules.  But  it  may  also  reflect  a more  gener- 
al role  of  female  inferiority:  an  inferiority  measured  simply  by 
the  relative  frequency  with  which  women  appear  in  our  records  vis  a 
vis  men,  and  measured  by  the  frequency  with  which  our  documents  note 
their  possession  of  secondary  rights. 

Yet,  in  conclusion,  I should  also  stress  that  women  did  possess 
a full  range  of  land  rights  and  asserted  them  in  opposition  to  men. 
One  final  case  yet  again  makes  this  clear.  In  contest  with  an  anon- 
ymous opponent,  Walata  Sellase,  daughter  of  the  lady  Enjori,  asser- 
ted her  claim  to  Addis  Anba  and  Sandaqa  as  hereditary  lands.  The 
king,  Iyyasu  II,  decided  this  case,  indicating  that  it  involved  the 
highest  levels  of  the  nobility.  Although  the  record  informs  us  that 
Walata  Sellase  derived  her  rights  from  both  her  mother  and  father, 
as  we  ought  to  expect,  it  informs  us  of  the  name  only  of  her 

mother . 58 

Conclusion 


The  records  of  litigation  and  settlement  from  Bagemder  in  the 
later  eighteenth  and  earlier  nineteenth  centuries  yield  incidental 
but  valuable  glimpses  into  the  formal  legal  sphere.  We  find  a sys- 
tem which  combines  both  judicial  fiat  and  arbitration,  reconcilia- 
tion and  compromise.  Elders  ( shemagle)  play  a significant  role. 
Land  dominated  the  lives  of  the  Bagemder  Amhara  ruling  class  and 
constituted  its  principal  subject  of  litigation.  The  Bagemder 
nobility  and  gentry  frequently  contested  direct  access  to  land, 
generally  known  as  rim  , and  derived  their  rights  in  land  from  both 
inheritance  and  sale.  This  same  group  also  actively  contested 
access  to  offices  controlling  land  revenues.  Whether  derived  from 
inheritance  or  sale,  rights  in  land  were  tempered  by  the  rights  of 
others,  generally  siblings. 

Men  dominated  the  legal  institutions.  They  virtually  monopo- 
lized the  roles  of  judges  and  elders.  Yet  women  enjoyed  extensive 
rights  in  land,  rights  of  formal  parity  with  men,  and  asserted  these 
rights  successfully  against  men.  The  rights  of  women  stemmed  from 
purchase,  from  inheritance,  and  from  their  husbands  through  mar- 
riage. Women  also  enjoyed  rights  of  access  to  offices  concerned 
with  the  management  of  revenues  from  land.  Yet  women  appear  in  the 
cases  of  land  litigation  and  settlement  far  less  frequently  than 
men,  and  tend  to  play  a subordinate  role.  In  a number  of  cases  our 
documents  specify  secondary  rights  for  females,  but  rarely  do  so  for 
males.  On  several  occasions  we  see  men  taking  over  female  rights  or 
exercising  rights  on  behalf  of  women.  In  the  period  considered  here 
Bagemder  Amhara  society  fits  nicely  into  the  mold  of  a patriarchal 
society,  but  it  forms  an  interesting  variant  of  the  genre. 

56BL,  Or.  729,  folio  2 recto  ; Bl,  Or.  529,  folio  197  recto . 

-^BL,  Or.  673,  folio  199  verso  t column  3. 

^®BL,  Or.  777,  folio  3 vectot  column  1,  bottom. 


JUSTICE,  WOMEN,  AND  THE  SOCIAL  ORDER 
IN  ABERCORN,  NORTHEASTERN  RHODESIA,  1897-1903* 

Mccroia  Wright 


African  authorities  on  custom  in  the  interwar  years  idealized  a 
past  when  women  were  controlled.  Yet  anxiety  about  women  did  not 
prevail  solely  in  the  colonial  period.  Before  accepting  the  dicta 
of  elders  about  historical  conditions,  the  evolution  of  the  native 
court  system  under  colonialism  must  be  understood  and  the  dynamics 
of  earlier  times  retrieved.  At  the  outset  of  colonial  rule,  the 
social  order  was  under  duress,  responding  to  increased  commercial- 
ization and  concentration  of  wealth  in  the  hands  of  local  notables. 
Modifications  of  custom  took  place  especially  as  inequalities  became 
heightened  and  calculations  of  expandability  entered  many  families 
and  households  where  indebtedness  loomed  in  a menacing  way  for  men 
with  very  few  material  possessions  or  savings.  Women  and  children 
were  treated  more  and  more  as  assets  to  be  exchanged,  appropriated, 
and  deployed.  I argue  on  the  basis  of  evidence  from  Abercorn,  the 
present  Mbala  in  northern  Zambia,  that  as  economic  and  political 
circumstances  changed,  a shift  of  practices  pertaining  to  women  took 
place.  The  first  colonial  magistrate  presided  in  a neutral  way  as 
this  adjustment  took  place.  While  he  and  his  lieutenants  discour- 
aged manifest  injustice,  they  did  not  seek  to  reform,  let  alone  set 
the  rules  for  the  struggle  to  control  women. 

This  paper  covers  a brief  period  of  mushrooming  and  subsiding 
economic  activity  in  Abercorn  and  the  Tanganyika  District  of  which 
it  was  the  capital.  The  town  was  very  much  under  the  direct  rule  of 
the  magistrate.  The  district  was  managed  through  a few  European 
officials  working  with  and  gradually  subsuming  preexisting  authori- 
ties, both  African  and  European.  As  long  as  the  early  colonial 
investments  called  for  a heterogeneous  working  population  and  creat- 
ed new  and  transitory  communities,  the  magistrate  was  especially 
active  in  the  judicial  arena  and  strove  to  acquire  a reputation  for 
equitability.  In  later  times,  when  the  administration  became  more 
routinized  and  the  economy  more  stagnant,  he  expressed  the  opinion 
that  the  colonial  courts  had  initially  been  too  lenient  towards 
women. 1 The  chapter  in  this  volume  by  Martin  Chanock  takes  up  that 


*1  am  grateful  to  members  of  the  History  Seminar  at  the  University  of  Zambia, 
Drs.  Ian  Phimister  and  Gervase  Clarence-Smith  in  particular,  for  their  incisive  and 
imaginative  comments  on  an  earlier  paper  covering  much  of  this  material. 

1-H.  C.  Marshall,  "Notes  on  the  Bemba"  (1910),  in  the  Marshall  Papers,  National 
Museum,  Livingstone,  Zambia.  Hie  issues  are  discussed  in  my  "Bwanikwa:  Consciousness 
and  Protest  Among  Slave  Women  in  Central  Africa,  1886-1911,”  forthcoming  in  Claire 
Robertson  and  Martin  Klein,  eds.,  Women  and  Staves  in  Africa,  University  of  Wiscon- 
sin Press.  See  also  Martin  Chanock,  "Neo-traditionalism  and  the  Customary  Law  in 
Malawi,"  African  Law  Studies,  16  (1978),  80.  ** 
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subsequent  period  of  routinization.  The  evidence  and  processes  dis- 
cussed here,  however,  reflect  the  early  colonial,  seigneurial  phase 
characterized  by  a combination  of  wealth  seemingly  controlled  by  the 
magistrate,  personal  rule,  and  localized  allegiances. 

The  area  of  the  Tanganyika  District  embraced  the  northwestern 
chief  ships  of  the  Bemba  people,  the  bulk  of  the  Lungu,  and  about 
half  of  the  Marabwe.  In  the  decades  preceding  1894,  the  Bemba  had 
used  their  military  power  to  expand  territorially  and  mount  incur- 
sions into  the  Mambwe-Lungu  areas.  The  most  formidable  personage  in 
the  north  was  Chief  Mkoma  of  the  Nyamwanga,  whose  capital  lay  beyond 
the  Tanganyika  District.  Abercorn,  at  the  southern  tip  of  Lake 
Tanganyika,  was  settled  as  an  unfortified  administrative  outpost  in 
1894.  Although  situated  in  the  territory  chartered  to  the  British 
South  Africa  Company,  it  was  in  fact  founded  as  an  administrative 
offshoot  of  the  Nyasaland  Protectorate,  which  received  a subsidy 
from  Cecil  Rhodes  for  this  service. 2 Such  a strategy  followed  the 
logic  of  commercial  expansion,  for  in  the  decade  before  1894  the 
routes  westward  from  Lake  Nyasa  to  the  Abercorn  region  had  been 
traversed  with  increasing  frequency  by  Swahili  and  colonial  trading 
enterprises.  From  Karonga  at  the  northwest  corner  of  the  lake,  a 
route  to  the  southern  tip  of  Lake  Tanganyika  had  been  regularized  by 
the  African  Lakes  Company,  which  entered  treaty  relations  with  the 
important  chiefs  to  assure  rights  in  land  and  the  security  of  relay 
stations.  The  ALC  did  business  with  Africans  and  missionaries.  The 
African  trade  was  mediated  mainly  by  regionally  based  Swahili  mer- 
chants who  gave  ivory  in  exchange  for  stocks  of  trade  goods. 
Missionaries  received  similar  trade  goods,  including  cloth,  beads 
and  metal  wares,  with  which  to  pay  workers  and  obtain  produce.  In 
addition,  the  missionaries  counted  on  the  ALC  to  transport  them- 
selves, their  household  belongings  and  provisions  imported  from 
Europe.  The  company  therefore  hired  its  own  porters,  retained  prov- 
isioned, and  maintained  an  African  staff. 3 (See  map , p.  SO  below,) 

The  resident  aliens  within  the  Abercorn  magistrate's  jurisdic- 
tion in  the  new  Tanganyika  District  of  Northeastern  Rhodesia  had 
become  part  and  parcel  of  local  political  and  economic  life  well 
before  the  coming  of  colonial  officialdom.  Whether  missionaries  or 
Swahili  traders,  they  gathered  around  themselves  a mixed  population 
composing  what  may  be  called  "polyethnic"  communities,  distinct  from 
the  neighboring  older  communities  of  some  ethnic  homogeneity.  These 
communities,  led  by  Christians  and  Muslims,  contained  persons  drawn 
from  assorted  cultural  backgrounds,  some  being  of  servile  status, 
others  clients,  refugees,  pawns  or  retainers,  and  yet  others  tran- 
sient or  short-term  sojourners.  The  most  numerous  element  in  poly- 
ethnic communities  frequently  derived  from  the  vicinity,  having 
consciously  elected  the  authority  of  outsiders,  at  least  as  long  as 
the  benefits  of  protection  or  economic  opportunity  outweighed  the 

^While  the  political  administration  of  Northeastern  Rhodesia  was  taken  direct- 
ly in  hand  in  1895  by  the  British  South  Africa  Company  and  thereafter  became  more 
and  more  autonomous  from  the  British  Central  African  Protectorate  (Nyasaland),  the 
judicial  hierarchy  continued  to  be  subject  to  the  judicial  oversight  of  the  Governor 
of  Nyasaland. 

3Marcia  Wright  and  Peter  Lary,  "Swahili  Settlements  in  Northern  Zambia  and 
Malawi,”  African  Historical  Studies*  IV>  3 (1971),  564. 
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demands  for  religious  or  social  conformity  and  the  risk  of  being 
sold  to  unknown  strangers.  Justice  in  polyethnic  communities  tended 
to  be  ad  hoc  and  aimed  at  maintaining  the  kind  of  cohesion  serving 
the  purposes  of  the  leaders.  There  was  a tendency  to  turn  a blind 
eye  to  popular  methods  of  resolving  conflicts  unless  they  posed  a 
major  ideological  challenge  (as  to  missionaries)  or  threatened  the 
legitimacy  of  leadership. 4 

By  contrast,  the  older  ethnic  communities  of  the  Tanganyika 
District  were  led  by  chiefs  with  hereditary  claims  to  rulership  and 
a commitment  to  administer  justice  according  to  "custom"  or  with  at 
least  a show  of  ritual  propriety.  The  chiefs'  positions  had  been 
both  enhanced  and  buffeted  by  the  aggressive  Bemba  incursions  of  the 
later  nineteenth  century  and  by  the  increasingly  well-armed  mer- 
chants associated  with  the  Swahili  system.  To  assert  that  in  1894 
the  merchants  were  generally  ascendant  is  not  necessarily  to  imply 
overt  hostilities  between  ethnic  and  polyethnic  units.  Many  chiefs 
along  the  thoroughfares  linking  Lakes  Nyasa,  Tanganyika  and  Mweru 
were  engaged  in  a range  of  activities,  mobilizing  the  resources  of 
their  territories,  servicing  caravans  and  contending  with  the  dis- 
ruptive Bemba,  especially  the  "wild"  Chief  Ponde  whose  raids  became 
worse  during  the  famines  of  the  early  1890s. 5 

The  political  climate  of  the  district  in  1894  was  affected  by  a 
general  disarray  brought  on  by  a combination  of  regional  difficul- 
ties including  interclan  as  well  as  inter-tribal  conflict,  strong 
elements  of  commercial  calculation,  famine,  and  social  fluidity  as 
people  sought  security.  When  in  1893-1894  H.C.  Marshall,  a former 
ivory  hunter,  planter,  and  junior  officer  in  the  Nyasaland  service, 
began  to  pick  up  the  threads  of  authority  as  the  first  colonial 
magistrate,  he  met  very  little  opposition.  6 The  two  record  books 
which  form  the  core  of  evidence  for  the  discussion  of  women  and  the 
social  order  in  Abercorn,  1897-1903,  were  compiled  during  the  high 
point  in  this  official's  career,  after  he  had  established  fundamen- 
tal relationships  and  principles  for  governing  the  district  and 
before  his  domain  was  effectively  subordinated  to  the  overrule  of 
the  Northeastern  Rhodesia  administrator  and  judiciary. 7 it  should 
be  noted  that  from  time  to  time  deputies  contributed  to  these 
records.  W.  R.  Johnstone  in  particular  maintained  the  tone  Marshall 


The  White  Fathers  at  their  newly  founded  Mambwe  station  discovered  and  intro- 
duced sanctions  against  the  appeal  to  the  poison  ordeal.  Mambwe  Diary,  18  October 
1891,  White  Fathers  Archives,  (APB),  Rome. 

5An  African  account  is  given  in  the  first  section  of  "The  Sufferings  of  Mama 
Meli”  in  M.  Wright,  ed . , Women  in  Peril,  Lusaka,  (expected  1983).  See  also  A.D. 
Roberts,  A History  of  the  Bemba,  (London,  1973),  246  ff. 

^Roberts  provides  a photograph  of  Marshall  and  the  Abercorn  constabulary, 
1893,  opposite  page  223  in  History  of  the  Bemba. 

^ The  principal  sources  cited  here  are  the  two  letter  books.  Volume  I covering 
the  period  11  May  to  8 June  1899  and  the  second,  Volume  II  (BSI  146)  24  September 
1900  to  1 October  1903.  The  court  record  book  (BSI  144)  runs  from  20  February  1897 
to  13  January  1903  and  contains  127  numbered  cases  ancf  added  notes  on  arbitration. 
On  the  title  page  of  the  court  book  Marshall  noted:  "Besides  imprisonment  recorded, 
many  minor  cases  have  been  summarily  dealt  with  and  in  many  cases  of  disputes  I have 
acted  as  arbitrator.". 
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had  established  and  thus  stabilized  the  reputation  of  the  court  as 
being  dependent  on  more  than  the  personality  of  its  occupant. 

It  was  unusual  for  a magistrate  and  collector  in  a remote  corner 
of  the  British  empire  to  proceed  with  Marshall's  care  for  diplomacy 
and  recordkeeping.  He  is  not  one  of  the  famous  "characters"  of  the 
early  administration;  colonial  old-timers  never  spun  yarns  and  con- 
tributed notes  about  him  to  the  Northern  Rhodesian  Journal. 8 His 
memory,  however,  was  preserved  in  and  around  Mbala,  the  former  Aber- 
corn,  in  the  accounts  of  African  elders  whose  tributes  to  him  for 
peacemaking  and  reconstruction  of  Lungu  life  propelled  me  back  to 
the  archives  with  greater  curiosity. 9 

In  the  following  discussion,  the  court  records  are  used  in  three 
different  ways.  The  first  section  provides  fuller  background  on  the 
political  economy  being  shaped  by  the  magistrate-collector,  the 
second  takes  up  the  alternative  modes  of  judgment  that  had  prevailed 
before,  and  the  third  considers  women  as  actors  in  certain  civil  and 
criminal  cases.  The  primary  goal  is  to  display  the  court  records  as 
sources  and  illustrations  of  social  processes.  It  is  by  no  means  a 
comprehensive  analysis  of  the  social  history  of  the  period. 


Social  Configurations  and  Authority 
in  the  Tanganyika  District 

During  the  initial  colonial  decades,  there  was  no  issue  more 
sensitive  than  control  of  women.  As  one  evidence  of  wealth  and 
power,  chiefs  had  become  surrounded  by  "wives,"  some  of  whom  they 
married  by  giving  bridewealth,  others  whom  they  received  from 
clients  or  appropriated  and  who  bore  them  children,  and  yet  others 
who  formed  a reserve  to  be  distributed  as  favors  or  rewards.  The 
bevies  of  women  tended  to  develop  their  own  strategies  for  amelior- 
ation, seeking  sexual  and  social  relations  outside  the  royal  monop- 
oly and  rebelling  and  running  away  in  groups. 10  Control  of  a 
chief  merchant's  capital  (actually  a swollen  household)  was  not 
easily  maintained,  given  the  creation  of  colonial  economic  units 
where  employed  single  men  were  concentrated  and  the  authority  of 
chiefs  was  little  regarded.  This  was  especially  true  in  critical 
times  of  famine,  which  meant  hard  work  and  short  rations,  or  in  the 
face  of  diminishing  commerce  and  loss  of  credit  from  Swahili  traders. 

At  the  turn  of  the  century,  the  value  of  women  as  agricultural 
producers  rose  in  proximity  to  the  arteries  of  commerce  around  Aber- 
corn  where  there  was  a lively  market  for  food.  The  demand  was  gene- 

8Dr.  Blair  Watson,  the  magistrate-collector  of  Mweru  District,  1893-1903, 
figures  more  prominently  in  this  genre.  See  "Robert  (Bobo)  Young  Relates  his 
Exploits t''  Northern  Rhodesia  Journal  ( NRJ)  II,  2 (1953),  65-71  and  Ivor  M.  Graham, 
"A  Quarrel  at  Lake  Mweru,  1896-1897,"  NRJ, IV  (1959-1961)  552. 

9i  am  especially  indebted  to  Moses  Sikazwe,  court  president  at  Mbala  in  1972, 
for  generously  sharing  his  knowledge. 

10  An  early  report  is  contained  in  the  White  Fathers'  Chronique  , 59  (1893). 

The  incident  took  place  near  the  Mambwe  Mission  between  23  November  and  December 
1892. 
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rated  originally  by  transport  personnel  and  workers  in  contruction 
camps  where  steam  vessels  for  Lake  Tanganyika  were  built. 11  When 
women  engaged  in  delivering  and  selling  produce,  circulation  between 
the  countryside  and  new  settlements  inevitably  increased,  with  a 
concomitant  rise  in  female  awareness  of  social  alternatives  in  the 
mushrooming  camps,  administrative  centers,  and  commercial  posts 
where  women  were  few.  The  behavior  of  men  in  outlying  communities 
confronted  with  this  competitive  situation  ranged  from  protective- 
ness to  jealousy  and  exploitation.  Accusations  of  rape  and  adultery 
and  counter-accusations  of  entrapment  entered  the  magistrate's 
record  book. 

The  Tanganyika  District  thus  hummed  with  economic  activity  at 
the  turn  of  the  century.  Although  the  Swahili  trading  system  had 
been  constricted  by  colonial  regulation,  it  was  given  a fillip  by 
the  improving  prices  for  rubber  gathered  from  wild  vines. 12 
Regional  trade  was  systematized  by  Marshall,  who  appreciated  and 
promoted  the  distribution  of  products  with  known  exchange  value  such 
as  Tabwa  salt  and  iron  hoes.  Older  networks  persisted  even  while 
new  construction  brought  a number  of  workers  from  the  Nyasaland  area 
and  absorbed  lower  strata  of  the  Swahili  social  formation.  The 
official  reaction  to  such  activity  included  consternation  at  the 
extent  of  deforestation  entailed  by  the  citemene  system  of  culti- 
vation as  production  increased  in  the  boom,  and  congratulation  that 
wages  paid  in  kind  had  now  to  be  in  colored  cloth  and  other  consumer 
goods,  not  as  before  solely  in  white  cloth. 13 

Prosperity,  however,  was  precarious  and  transitory;  the  injec- 
tion of  external  funds  into  the  district  subsided  when  the  telegraph 
line  and  steamers  were  constructed,  rubber  vines  were  destroyed,  and 
salt  from  distant  Uvinza  became  cheaper  than  that  from  nearby  Tabwa. 
After  1901  taxation  replaced  commerce  as  the  chief  mode  of  extrac- 
tion from  the  populace. 14  The  seigneurial  conduct  of  district 
officers  eventually  gave  way  both  because  of  a weakening  regional 
economy  and  because  systematic  administration  became  dictated  from 
above.  Meanwhile  the  immediate  impact  of  recession  and  colonial 
control  was  cushioned  by  a sturdy  system  of  political  alliances  and 
steady  moderation  in  the  judicial  sphere. 

The  judicial  environment  was  much  affected  by  prosperity  and 
Marshall's  perceived  need  to  be  on  good  terms  with  the  leaders  of 
the  divers  communities,  ethnic  and  polyethnic,  through  whom  labor 
and  produce  were  to  be  obtained.  Priority  was  given  to  chiefs, 
whose  political  status  and  command  of  people  was  if  anything  digni- 
fied by  the  magistrate.  The  ALC  agent  at  the  nearby  post  was  told 
that  tax  gathering  was  not  to  alter  the  former  relationships  or  to 
license  Africans  attached  to  the  colonial  rulers  to  exploit  their 
own  positions:  "I  never  instruct  natives  to  come  to  me  or  go  to 

^-Marshall  to  Native  Commissioner,  Mporokoso,  4 March  1901.  Zambia  National 
Archives  (ZNA)  BSI  146. 

■^Report  upon  the  Rubber  Industry,  31  December  1900.  ZNA  BSI  146. 

^General  Report  for  the  year  ending  30  September  1900.  ZNA  BSI  146. 

■^Marshall  to  Native  Commissioner,  Kalungwizi,  19  December  1902.  ZNA  BSI  146. 
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anyone  else  under  the  threat  of  punishment  and  such  an  assertion 
must  be  traced  to  its  origin.  I must  say  that  I have  no  local  men 
just  now  working  nor  have  I sent  for  any.  To  local  chiefs  I usually 
apply  personally  for  workers  and  am  much  annoyed  that  your  capitaos 
have  told  you  this  lie. "15 

Marshall's  laissez-faire  attitude  on  social  issues  paralleled 
this  sense  of  primary  alliance  with  the  chiefs  and  community  lead- 
ers. The  role  of  the  colonial  officials,  he  advised  one  of  his 
juniors,  was  not  to  emancipate  slaves:  "You  can  protect  any  runaway 
slaves,  making  a complete  record  of  their  cases  but  you  must  neither 
directly  nor  indirectly  induce  such  people  to  leave  their  respective 
villages.  The  inhabitants  of  the  country  are  well  aware  that  the 
administrative  posts  are  for  the  administering  of  justice  and  any 
who  have  good  'cases'  will  readily  enough  bring  their  complaints  to 
you. "16  Writing  to  the  London  Missionary  Society  missionary 
Robertson  at  Kawimbe  with  regard  to  a case  of  alleged  adultery  and 
the  refusal  of  the  husband  to  present  his  case  in  person:  "Of 
course  we  cannot  allow  anyone  to  say  he  refused  to  come  to  Abercorn 
or  to  abide  by  the  (any)  decision  given  there.  I am,  therefore, 
sending  to  compel  the  attendance  of  the  man  Maliwanda.  This  is  more 
especially  necessary  as  you  say  he  used  force  to  extort  payment.  It 
appears  his  case  must  be  a weak  one  to  his  thinking  or  he  should  be 
willing  to  come  here,  having  nothing  to  lose,  since  you  decided 
against  him  - and  all  to  gain!"  He  added,  "Speaking  generally  of 
milandu  [disputes]  I would  say  that  any  person  being  dissatisfied 
with  arbitration  or  decisions  on  your  part  or  on  the  part  of  any 
person,  not  an  official,  has  a right  to  bring  his  or  her  case  to  the 
' Boma. ' "17 

Confidence  in  the  "justice"  to  be  obtained  through  the  magis- 
trate was  expressed  by  two  chiefs  in  April  and  May  1901,  from  both 
of  whom  wives  had  run  away.  Chief  Changala's  wives  allied  them- 
selves with  men  at  the  White  Fathers'  station,  Kayambi,  and  Chief 
Ponde's  wives  took  themselves  to  Kasama  District  to  live  with  other 
men.  Marshall  wrote  to  the  Father  Superior  requesting  the  return  of 
the  women  or  the  "thorough"  recompense  of  the  chief.  Insistence  on 
rank  and  confidence  in  arbitration  combined  in  a concluding  instruc- 
tion that  "Failing  an  amicable  and  agreeable  (to  all  parties)  set- 
tlement - I desire  you  to  send  the  women  in  question  and  the  men  to 
whom  they  are  now  married  - to  Abercorn  - that  I may  settle  the 
case. "18  a slightly  different  situation  had  prevailed  in  1899 
when  two  wives  of  Chief  Chungu  had  run  away  to  the  magistrate's  own 
village  of  Abercorn,  claiming  that  they  had  been  abused  and  virtual- 
ly driven  out.  The  chief  requested  only  compensation  equivalent  to 
the  bridewealth  he  had  paid,  whereupon  Marshall  allowed  the  women  to 


^Marshall  to  ALC  Agent,  Kituta,  11  April  1901.  ZNA  BSI  146. 

^Marshall  to  Grier,  1 March  1900.  ZNA  BSI  146. 

^Marshall  to  Robertson,  5 September  1901.  See  also  Johnstone  to  P.  W.  Jones, 
Niamkolo,  15  August  1899.  ZNA  BSI  146. 

18  Marshall  to  Father  Superior,  Kayambi,  17  April  1901  and  Marshall  to  [Magis- 
trate], Kasama,  7 May  1901.  ZNA  BSI  146. 
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remain  with  men  of  their  choice  on  the  condition  that  these  men  each 
paid  five  dotis  of  "good  cloth"  to  Chungu.19 

Several  observations  about  these  incidents  are  warranted.  None 
of  the  chiefs  contested  the  secession  of  the  women,  although  they 
expected  and  received  either  the  compensation  they  wanted  or  the 
return  of  children.  Such  cases  were  treated  extra-judicially , in  a 
framework  of  political  allegiance,  and  the  magistrate  left  no  doubt 
that  he  wanted  these  important  men  to  be  satisfied.  Nevertheless, 
it  is  plain  that  chiefs  no  less  than  ordinary  men  were  encountering 
difficulty  and  were  unable  to  prevent  women  from  gaining  refuge  in 
polyethnic,  commercial,  and  colonial  communities.  Furthermore,  the 
spiraling  recession  meant  the  passing  of  the  old  regime  in  which 
women  were  concentrated  and  redistributed  by  chief-merchants . 20 
The  magistrate  used  his  combined  juridical-political  authority  to 
moderate  an  indigenous  practice  whereby  chiefs  accepted  female  pawns 
in  compensation  for  adultery  when  he  learned  that  the  innocent  women 
pawned  in  this  way  were  then  passed  from  hand  to  hand  in  settlement 
of  other  obligations . 21  For  a variety  of  reasons  "good  cloth"  had 
become  a universal  medium  of  exchange  while  a surplus  of  women, 
especially  if  they  were  disgruntled,  had  become  a liability. 


Indigenous  Justice  and  Colonial  Intervention 

The  retrieval  of  control  by  African  men  in  certain  spheres  of 
mediation  and  domestic  affairs  resulted  from  the  stabilization  of 
conditions  within  a colonized  political  framework.  More  public 
matters  and  criminal  cases  of  bodily  harm  and  untimely  death 
remained  in  the  hands  of  the  colonial  authorities.  Given  the  ten- 
dency of  levels  of  conflict  to  escalate  from  the  domestic  to  the 
public  sphere,  the  separation  of  cases  and  competencies  remained 
subtle.  It  is  therefore  appropriate  to  rummage  further  in  the  Aber- 
corn  records  to  understand  better  how  older  modes  of  justice  and 
jurisprudence  were  regarded  by  all  concerned.  These  are  merely 
glimpses,  but  they  pave  the  way  for  larger  conclusions  about  the 
courses  open  to  women  and  the  role  of  the  magistrate. 

The  incoming  colonial  authorities  claimed  immediately  that  mur- 
der cases  belonged  to  their  jurisdiction.  Sovereignty  was  at  stake, 
and  chiefs  in  any  degree  of  positive  relationship  with  the  colonial 
authorities  quickly  appreciated  that  no  overt  contest  was  possible. 
Marshall's  courtesy  in  inquiring  of  Chief  Mporokoso  about  the  cus- 
tomary punishment  for  murders  received  a deftly  deferential  reply. 
Such  an  offender,  Mporokoso  reported,  would  have  been  "heavily  fined 
for  spilling  blood  in  the  chief's  town"  in  former  times,  but  now 


Incase  40,  1 December  1899.  ZNA  BSI  144. 

20This  economic  leveling  of  chiefs  and  the  attendant  revaluing  of  women  will 
be  discussed  fully  in  a subsequent  work. 

2lNote,  18  June  1902.  ZNA  BSI  144. 

22case  60,  24  June  1900  with  note  of  letter  from  Johnstone  at  Mporokoso  to 

Marshall,  1 August  1900.  ZNA  BSI  144 
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judgment  and  sentencing  were  solely  a matter  for  the  colonial 
authorities . 22 

A more  deeply  entrenched  judicial  ritual,  the  poison  ordeal, 
could  not  be  subsumed  so  readily.  As  Marshall  reported  in  1900, 
"The  custom  of  mwavi  drinking  (the  drinking  of  a poisonous  concoc- 
tion to  determine  guilt  or  otherwise)  is  so  firmly  believed  in  by 
all,  that  the  heaviest  sentences  fail  to  absolutely  stamp  it  out. 
Cases  are  undoubtedly  fewer,  but  it  will  be  many  years  before  the 
custom  is  entirely  abandoned . "23  This  comment  may  have  been 
promoted  by  a case  originating  in  the  Sumbu  sub-district  earlier  in 
1900,  which  serves  very  well  to  display  many  features  of  the  poison 
ordeal,  including  indications  of  awareness  that  it  had  been  outlawed 
by  the  colonial  authorities.  Among  the  classic  circumstances  giving 
rise  to  a poison  ordeal  were  suspicions  of  witchcraft  or  sorcery, 
but,  at  a more  universal  level,  it  was  used  to  render  a judgment 
where  guilt  of  any  sort  was  denied  and  clear-cut  evidence  was  lack- 
ing. 24  The  mwavi  bark  could  be  used  in  divinations  creating  an 
atmosphere  of  mounting  certainty  that  a particular  person  was  an 
offender.  Faced  with  this  pressure  and  mobilization  of  public  opin- 
ion, an  accused  person  might  demand  the  formal  ordeal  and  hope  to  be 
exonerated. 

In  early  1900,  one  Chitembwa,  who  ultimately  died  from  the 
ordeal,  had  become  drunk  and  beat  his  wife,  who  died  shortly  after. 
The  wife's  mother  believed  him  to  be  responsible  and  gave  a fowl  a 
mixture  including  mwavi , predicting  that  if  it  behaved  in  one  way,  a 
man  had  been  the  cause  of  the  women's  death,  if  in  another,  it  had 
been  a woman.  When  the  divination  indicated  a man,  Chitembwa  insis- 
ted on  undergoing  the  ordeal:  "Chitembwa  took  the  mwavi  in  the 
early  morning"  and  a male  relative  "tried  by  the  recognized  methods 
to  get  Chitembwa  to  vomit,"  but  failed. 25 

The  local  chief  sent  all  the  surviving  parties  in  this  affair, 
including  the  mother-in-law,  the  brother,  the  doctor  ( nganga  ) who 
had  supplied  the  mwavi  and  several  others,  to  the  Sumbu  sub-collect- 
or, who  referred  them  further  to  Abercorn.  Because  of  the  strength 
of  evidence  that  the  ordeal  had  been  self-inflicted,  all  were  judged 
to  be  accessories  to  the  death  and  were  punished  according  to  their 
degree  of  responsibility.  The  nganga  , admitting  that  he  knew  the 
ordeal  to  be  illegal,  was  most  severely  punished. 26  The  mother- 
in-law  was  second  in  blame,  having  invoked  the  authority  of  mwavi  in 
the  course  of  divination. 


23ceneral  Report  for  the  year  ending  30  September  1900.  ZNA  BSI  146. 

24A  range  of  empirical  and  analytical  literature  has  been  surveyed  in  the 
process  of  arriving  at  the  generalizations  offered  here.  The  background  work  is 
contained  in  M.  Wright,  "The  Poison  Ordeal:  an  Historical  Essay"  Paper  presented  at 
UCLA,  1973.  Marshall  also  took  the  line  that  the  rnxzvi  ordeal  was  a mechanism  of 
appeal  not  only  in  cases  of  alleged  witchcraft.  Marshall  to  Robertson  (Kawimbe),  5 
September  1901.  ZNA  BSI  146. 

25Case  54,  5 April  1900.  ZNA  BSI  144. 

26Case  54,  4 April  1900.  ZNA  BSI  144. 
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The  correct  procedure  in  precolonial  times  had  required  that  the 
chief  alone  authorized  a poison  ordeal. 27  By  1900  in  the  Tangan- 
yika District,  however,  chiefs  carefully  avoided  implication  in  the 
persisting  practice,  although  they  could  not  deny  involvement  in 
other  ways  with  witchcraft  cases.  Fwambo,  the  Mambwe  chief,  when  he 
discovered  a man  near  his  compound  depositing  a suspicious  sub- 
stance, apprehended  him  and  turned  him  over  to  his  wives,  who  beat 
the  trespasser  and  then  forced  him  to  swallow  some  of  the  substance, 
which  proved  to  be  lethal.  When  the  case  came  to  Marshall,  it  was 
heard  out  of  court  and  Fwambo ' s explanations  were  accepted  as  ade- 
quate. As  Fwambo  explained  it,  the  man  had  been  given  sanctuary  in 
his  territory  after  being  driven  from  a neighboring  jurisdiction  for 
alleged  witchcraft.  In  earlier  times  such  a person  might  have 
received  the  same  treatment,  for  the  most  likely  alternative,  the 
poison  ordeal,  tended  to  be  used  primarily  in  instances  of  conflict 
among  peers.  The  incident  at  Fwambo' s involved  actors  of  great 
political  inequality,  for  the  trespasser  had  declined  in  status  when 
he  left  a home  community  where  he  had  kin  who  might  have  been 
enjoined  to  back  up  protests  of  innocence  and  gain  recourse  to  the 
poison  ordeal.  Having  fled,  he  became  a refugee  still  clouded  by  an 
uncleared  record  and  indebted  to  the  chief  for  sanctuary.  He  was 
therefore  handed  over  to  the  instant  justice  of  the  outraged  women 
of  Fwambo' s household  whose  particular  domain,  the  compound  and 
gardens,  had  allegedly  been  violated. 

The  cases  just  discussed  illustrate  the  ways  in  which  women 
could  be  active  in  prosecuting  and  punishing  alleged  criminals. 
While  there  was  doubtless  room  for  manipulation,  the  poison  ordeal 
may  well  have  been  appealed  to  specifically  by  the  weaker  person  or 
side  in  a conflict  and  on  balance  have  been  a ritual  institution 
widely  believed  to  be  free  of  human  arbitrariness.  If  so,  the  pois- 
on ordeal  was  nevertheless  a politically  strategic  matter,  to  be 
somehow  identified  with  chief ship.  Neither  in  the  Tanganyika  Dis- 
trict nor  in  more  firmly  centralized  polities  nearby  did  chiefs  have 
the  strength  to  usurp  the  judicial  function  itself.  They  drew  legi- 
timacy from  it,  however,  by  their  monopoly  of  the  right  of  authori- 
zation and  determination  of  the  further  penalties  subsequent  to  the 
ordeal's  settling  of  the  metaphysical  issue.  The  records  for  Aber- 
corn  contain  several  reverberations  of  poison  ordeals  carried  out 
among  the  Nyamwanga,  whose  rulers  had  developed  the  practice  of 
sending  agents  to  villages  troubled  by  witchcraft,  there  to  oblige  a 
representative  of  every  family  to  undergo  the  ordeal.  This  action 
effectively  identified  witches  and  cleansed  the  settlement.  It 
would  appear  that  the  paramount  chief  also  used  the  process  of 
cleansing  as  a means  of  keeping  domestic  order  in  his  own  capi- 
tal. 28  on  several  occasions  groups  of  women  were  reported  to  have 
fled  from  Mkoma's  place  because  of  being  subjected  to  the  ordeal; 
such  terror  indicates  both  the  great  wealth  and  consequent  concen- 
tration of  "wives"  around  this  powerful  figure.  The  considerable 
fusion  of  dynastic  power  with  the  popular  belief  system  achieved  by 


27Note,  12  November  1900.  ZNA  BSI  144. 

28Donald  Siwale,  Interview,  19  February  1972.  See  also  J.  A.  Chisholm,  "Notes 
on  the  Manners  and  Customs  of  the  Winamwanga  and  Wiwa , " Journal  of  the  Royal  Africa 
Society , IX,  36  (1911). 
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the  Nyarawanga  chiefs  enhanced  their  ability  to  exercise  social  con- 
trol at  all  levels. 29 

Although  judicial  actions  in  this  nearby  political  culture  were 
more  integrated  with  secular  authority  than  appears  to  have  been  the 
case  within  the  boundaries  of  the  magistracy,  it  is  necessary  to 
reaffirm  that  the  poison  ordeal  remained  at  root  a popular  institu- 
tion. The  White  Fathers  at  Marabwe  station  had  been  alarmed  to  see 
it  surfacing  among  the  women  of  the  community  concentrated  around 
them,  and  so  they  sought  to  purge  the  practice.  30  Again,  it  must 
be  stressed  that  the  resilience  of  the  ordeal  came  from  its  being  in 
part  an  escalated  form  of  divination.  It  persisted  because  there 
were  no  alternative  means  of  dealing  with  anxieties  about  witch- 
craft, which  often  arose  in  overcrowded,  confined,  defensive  settle- 
ments or  later  on  in  more  apparently  normalized  conditions.  Even 
though  there  are  no  known  cases  of  women  having  been  the  focus  of  a 
formal,  set  ordeal  with  accusers  and  accused  lined  up  as  kin  groups 
on  either  side  of  the  individual  appellant,  there  are  grounds  for 
speculation  about  the  intimidation  of  individual  women  through  a 
process  of  divination  using  the  mwavi  substance.  A case  at  Kasama 
was  brought  in  1910  by  a woman  who  complained  to  the  colonial 
authorities  after  a certain  man  had  accused  her  of  witchcraft  and 
carried  out  two  kinds  of  divination  by  ordeal.  The  woman  complained 
not  so  much  against  the  man's  private  administration  of  a mwavi 
divination,  but  more  against  his  refusal  to  accept  its  authority  in 
establishing  her  innocence. 31  in  the  Tanganyika  District,  a man 
was  reported  to  have  attempted  to  force  mwavi  upon  his  mother-in-law 
who  refused  to  hand  over  her  very  young  daughter  even  though  bride- 
wealth had  been  paid. 32 

It  is  no  accident  that  so  few  cases  involving  mwavi  were  actual- 
ly recorded  at  the  turn  of  the  century  in  Abercorn.  From  the  dis- 
cussion of  the  economic  and  social  situation  prevailing  at  that 
time,  it  should  be  evident  that  there  was  a very  "open"  society  and 
considerable  circulation  of  people  within  the  District.  In  some 
ways,  the  options  of  people  under  pressure  of  public  opinion  or 
domestic  conflict  to  seek  refuge  and  appeal  to  a "neutral"  judgment, 
or  to  an  agent  superior  to  indigenous  officials,  had  not  changed. 
Furthermore,  the  times  were  preoccupied  with  a number  of  visible 
reasons  for  changing  fortunes.  The  argument  can  therefore  be  made 
that  the  poison  ordeal  as  a means  of  judgement  was  not  only  suppres- 


^Evidence  heard,  16  July  1900.  ZNA  BSI  92.  For  Marshall's  attitude  toward 
Mkoma,  see  his  letter  to  Neu  Langenburg  District  Governor  (German  East  Africa),  27 
August  1906.  ZNA  BSI. 

30white  Fathers,  Mambwe  Diary,  19  October  1891,  APB  Rome. 

31 "Hie  defendant  ...  accused  the  plaintiff  of  being  a witch  because  his 
betrothed  wife  became  sick  and  died.  He  prepared  Mwavi  and  compelled  her  to  go  with 
him  to  the  place  where  he  bad  got  it  ready  and  she  said:  - 'If  I have  killed  your 
wife  let  it  boil  over  towards  the  West,'  The  water  boiled  over  towards  the  East  and 
thus  established  her  innocence.  Not  being  satisfied  he  went  out  to  apply  the  'hunt- 
ing test.'  He  returned  having  killed  a female  Mpombo  which  again  established  her 
innocence.  The  plaintiff  was  angry  at  the  defendant  having  treated  her  as  a witch 
and  applying  two  tests  to  her...”  Case  15,  1910,  KDH  I. 

3 2 Case  51,  9 March  1900.  ZNA  BSI  144. 
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sed  but  was  also  in  abeyance  for  other  reasons,  among  them  the  pres- 
ence of  many  outsiders  in  the  district,  the  fluidity  that  made 
flight  from  an  unhappy  situation  relatively  easy  and  explainable, 
and,  lastly,  the  accessibility  of  a benign  magistracy. 


The  Magistrate's  Court 

Considering  the  civil  and  criminal  cases  recorded  at  Abercorn  in 
this  period  as  a universe  in  themselves,  it  is  evident  that  women, 
usually  but  not  always,  figured  as  complainants  in  civil  cases  and 

victims  in  criminal  cases.  The  material  bespeaks  social  fluidity 

not  only  in  institutional  shifts  but  also  in  terms  of  movement  to 
urban  communities  full  of  opportunities  and  opportunism. 

Varied  motives  emerge  as  to  why  women  abandoned  the  countryside 
and  were  attracted  to  these  centers  of  new  activity.  John,  a man  of 
Nondo  on  the  Kalambo  River,  for  example,  complained  that  his  wife 
had  run  away  with  a Tonga  from  the  African  Lakes  Company's  boatworks 
at  Chipwa.  The  first  husband  admitted  that  they  had  tired  of  one 
another,  so  the  Nyasalander  was  ordered  to  pay  six  dotis  of  cloth  in 
order  to  keep  her. 33  Another  woman  left  a husband  at  Kawimbe  to 
live  with  a man  employed  at  the  Kasakalawe  steamer  camp,  merely 
because  he  "clothed  her  better."  The  court  was  not  sympathetic  and 

ordered  her  back  to  Kawimbe. 34  To  a woman  who  had  been  married  as 

a slave  wife  in  Kauta,  a Swahili  settlement,  Kawimbe  was  attractive 
because  of  its  concentration  precisely  on  liberation  from  slavery. 
So  she  sought  a divorce  from  her  Nyarawezi  husband,  who  managed  to 
save  the  marriage  by  agreeing  to  move  with  her  to  Kawimbe.  35 
Further  evidence  of  the  court's  determination  to  keep  families 
together  arose  when  a wife  separated  from  her  husband  complaining 
that  he  had  abused  her  mother.  In  settling  the  case,  Marshall  or- 
dered a substantial  compensation  of  eleven  yards  of  cloth  to  the 
wife  and  four  yards  to  the  mother-in-law  and  warned  that  a recur- 
rence would  oblige  the  court  to  concede  to  her  desire  for 

divorce. 36 

Because  the  courts  were  required  to  discourage  slavery  as  an 
economic  system,  assertion  of  rights  over  the  wages  of  female  depen- 
dents was  not  accepted  before  the  magistrate.  Two  cases  brought  out 

the  existence  of  such  circumstances.  In  one,  the  wife  of  a capitao 

in  one  company  ran  away  with  a capitao  in  another,  complaining  among 
other  things  that  her  husband  had  retained  the  wages  she  earned 

while  working  for  a European.  The  husband,  by  way  of  mitigation, 
stated  that  she  had  been  given  to  him  by  the  Jumbe  of  Kota  Kota  and 
was  thus  a slave  rather  than  a free  wife.  According  to  norms  pre- 
vailing in  his  earlier  experience,  she  had  to  work  on  whatever  terras 
he  set. 37 

33Case  34,  28  August  1899.  ZNA  BSI  144. 

3ACase  69,  17  October  1900.  ZNA  BSI  144. 

35Case  37,  29  November  1899.  ZNA  BSI  144. 

3^Case  71,  15  November  1900.  ZNA  BSI  144. 

37Case  84,  17  February  1901.  ZNA  BSI  144. 
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Inheritance  of  children  provided  men  with  a chance  to  sell  the 
labor  of  their  dependents,  as  became  evident  in  the  second  case,  one 
of  contested  custody.  When  it  became  known  that  a man  had  sent  his 
deceased  brother's  child  out  to  work  on  the  missionary  plantation  in 
Niamkolo,  the  court  ordered  her  to  be  returned  to  her  mother. 38 
In  certain  other  cases,  custody  of  children  was  also  taken  from  men 
and  given  to  women  and  exploitation  of  pawns  was  curtailed,  espe- 
cially when  it  became  apparent  that  pawn  holders  were  known  to  marry 
off  the  girls  for  bridewealth  amounting  to  twice  the  value  of  the 
original  debt. 39 

The  civil  court  cases  obviously  tend  to  refect  and  treat  the 
social  elements  that  were  already  on  the  move,  as  opposed  to  the 
more  stabilized  and  localized  households  and  productive  units. 
Within  this  category  of  mobile  persons,  the  court  supported  male 
prerogatives  but  considered  also  the  condition  of  women.  It  appears 
to  have  facilitated  a flow  from  ethnic  to  polyethnic  communities, 
from  "slavery"  to  "freedom"  and  toward  what  seemed  more  permissive 
or  at  least  initially  less  adverse  conditions. 

If  in  some  sense  equity  was  served  by  the  civil  proceedings,  the 
maintenance  of  order  was  foremost  in  the  criminal  cases.  Another 
set  of  attitudes  toward  women  is  exposed  in  these  annals  of  vio- 
lence. Rape,  enticement,  sexual  exploitation,  and  harassment  come 
to  the  fore.  It  should  be  noted  that  women  were  by  no  means  always 
innocent  parties,  and  they  even  received  corporal  punishment  upon 
conviction.  And  disorderly  or  aggressive  behavior  could  occur  in 
rural  as  well  as  urban  surroundings.  That  some  of  the  women  left 
behind  in  their  home  villages  were  not  entirely  resigned  to  their 
sexual  isolation  was  exemplified  in  the  court  record.  An  old  woman 
in  the  Isoko  Valley  complained  that  after  her  son  had  been  seduced 
by  the  wife  of  an  absent  ALC  employee,  the  offended  husband  returned 
home  and  destroyed  grain  and  pots  belonging  to  the  mother.  The 
husband  and  youth  each  received  ten  lashes  and  the  wayward  wife 
four. 40 

The  isolation  of  other  women  was  exploited.  In  a case  of  sexual 
assault  by  a forest  guard  in  an  area  declared  to  be  a reserve  for 
steamer  fuel,  a woman  searching  for  domestic  firewood  was  threatened 
with  other  punishment  if  she  did  not  submit. 41  Similarly,  men  in 
caravans  in  colonial  service  were  reported  to  force  themselves  upon 
women  in  back  villages.  Colonial  employees  did  not  invent  such 
situations.  For  decades  there  had  been  a delicate  balance  between 
hospitality  and  imposition  on  the  services  of  women  along  commercial 
arteries.  Local  men  were  known  to  oscillate  between  the  role  of 
outraged  husbands  and  kin  and  that  of  promoters  of  casual  sex  if  not 
prostitution.  Nevertheless,  the  magistrate  meted  out  especially 
severe  punishments  to  his  retainers  when  they  were  discovered  to  be 

38case  96,  4 February  1902.  ZNA  BSI  144. 

39unnumbered > 9 April  1900.  ZNA  BSI  144. 

40case  59,  17  May  1900.  ZNA  BSI  144. 

41-Case  72,  16  November  1900.  ZNA  BSI  144. 
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exploiting  their  official  connections,  disturbing  the  peace,  or 
otherwise  besmirching  the  reputation  of  the  government .42 

In  the  construction  camps  and  villages  near  Abercorn  there  were 
cases  of  indecent  assault  and  beatings  of  women  for  refusing  sexual 
advances.  The  offenders  were  often  Nyasalanders , adjuncts  of  colon- 
ial occupation  who  until  1901  supplied  a considerable  proportion  of 
the  regularly  employed  labor.  Less  violent  friction  between  men  and 
women  was  reflected  in  complaints  of  insults  and  other  abuse  by  male 
domestic  servants,  whose  distance  from  home,  bachelor  frustrations 
and  performance  of  tasks  usually  assigned  to  women  or  slaves,  may 
have  led  to  special  sensitivity.  Caution  is  needed  in  analyzing  the 
status  and  behavior  of  male  domestic  workers,  especially  in  view  of 
the  fact  that  they  were  under  close  scrutiny  of  their  employers  as 
well  as  likely  to  be  reported  by  fellow  townsmen  and  rivals  to  the 
nearby  colonial  officials.  Confining  the  discussion  to  the  record 
itself,  we  have  evidence  only  of  the  actions  of  a few  which  must  be 
taken  to  be  indicative,  not  representative. 44 

For  a variety  of  reasons,  the  Abercorn  magistrate  at  the  turn  of 
the  century  kept  order  most  directly  in  that  part  of  society  charac- 
terized by  polyethnicity  and  emerging  stratification.  The  pace  of 
change  declined  after  1901,  when  economic  activity  subsided.  The 

numbers  of  Nyasalanders  were  further  reduced  by  the  protectorate 
government's  prohibition  of  migrant  labor  beyond  Nyasaland.45 
Kinship  could  then  be  reasserted  as  a dominant  idiom  of  social 
accountability;  marriage  became  primarily  negotiated  between  line- 
ages and  disputes  were  adjudicated  within  and  between  communities, 
rather  than  by  a colonial  magistrate.  The  scene  was  now  being  set 
for  neotraditionalism  and  ethnicity.  African  male  elders  continued 
to  fear  female  volition  and  action.  Even  before  the  regularization 
of  local  courts  with  their  assessors  and  experts  in  custom,  the 
moment  of  inheritance  was  a critical  one  for  the  whole  sphere  of 
male  interests.  As  the  Abercorn  records  indicate,  the  inheritance  of 
widows  was  sometimes  less  important  than  the  continuing  control  of 
their  children. 46  That  the  magistrate  occasionally  awarded  cus- 
tody of  a child  to  another  female  relative  rather  than  to  a male 
petitioner  gives  some  evidence  that  while  male  rights  were  generally 
upheld,  the  courtholders  demonstrably  exercised  independent  judgment 
in  estimating  the  welfare  of  a child. 47 


^Evidence  from  Sumbu  is  particularly  strong  on  this  situation.  Cases  6 May 
1902,  2 June  1902,  10  July  1902.  Sumbe  Case  Book,  ZNA  BSI  151. 

^For  assault  on  a woman,  a policeman  received  five  years  imprisonment  and 
fifteen  lashes  monthly  for  the  first  year.  Case  29,  26  July.  ZNA  BSI  144. 

44Case  57,  28  April  1900,  Case  58,  29  April  1900,  Case  104,  17  April  1902. 
ZNA  BSI  144. 

^^Marshall  to  Native  Commissioner,  Mporokoso,  11  February  1901.  ZNA  B51  146. 
^Case  29,  3 December  1899,  and  Note,  1 November  1902.  ZNA  BSI  144. 

47Case  70,  30  October  1900,  ZNA  BSI  144. 
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Conclusions 


At  the  turn  of  the  century,  an  ideological  and  practical  shift 
in  social  relations  was  underway.  The  pawning  and  enslavement  of 
women  that  had  become  part  of  an  economic  and  social  condition  by 
1893  was  much  diminished.  In  the  ensuing  decade,  with  the  mediation 
of  the  magistrate,  a certain  number  of  pawns  and  slaves  were 
redeemed  by  their  kinsmen,  the  practice  of  meeting  debts  with  the 
transfer  of  women  declined,  chief-merchant  control  over  bevies  of 
women  and  their  ability  to  redistribute  them  was  undermined  econom- 
ically and  politically,  and  male  authority  in  a more  dispersed  line- 
age mode  of  reckoning  was  enhanced.  Women's  risks  and  opportunities 
were  lowered  and  their  affairs  became  more  withdrawn  from  public 
adjudication  and  the  public  record. 

The  records  for  the  Abercorn  magistracy  become  less  copious  and 
meticulous  in  1903,  as  a superior  territorial  judiciary  began  to 
make  its  presence  felt.  The  judge  of  the  High  Court  of  Northeastern 
Rhodesia,  L.  P.  Beaufort,  had  been  appointed  on  22  June  1901,  but  he 
made  his  first  circuit  to  Abercorn  only  two  years  later.  In  early 
June  1903,  his  hearing  of  two  cases  of  murder  and  one  of  embezzle- 
ment symbolized  a loss  of  autonomy  for  the  Abercorn  magistrate .48 
Marshall  remained  the  principal  official  in  the  Tanganyika  District 
until  1910.  While  still  a magistrate,  he  became  more  fully  a colon- 
ial functionary,  no  longer  a colonial  seigneur  with  an  internally 
integrated,  semi-autonomous  realm. 49  judge  Beaufort,  on  the  other 
hand,  represented  the  ongoing  possibility  that  a British  official, 
when  he  had  direct  responsibility  for  judgement,  could  appreciate 
the  multiple  values  that  might  rule  the  law.  His  opinion  in  favor 
of  giving  a mother  custody  of  her  child  is  appended  as  a postscript 
to  this  chapter. 

The  colonial  situation  as  it  matured  in  the  years  after  1903  was 
one  of  increasing  monotony  and  peripheralization.  The  days  of  large 
caravans  and  raucous  construction  camps  were  past.  The  steamers 
that  had  been  constructed  at  the  south  end  of  Lake  Tanganyika  no 
longer  called  there  very  frequently  and  commerce  languished.  Local 
men  became  more  and  more  engaged  in  migrancy  to  distant  places  to 
the  south  or  to  the  sisal  estates  of  German  East  Africa.  Local 
quiescence,  I argue,  provided  an  environment  in  which  the  kinship 
ideology  of  control  over  women  became  ever  more  pervasive.  Migrant 
male  laborers  demanded  normalization  of  the  rules  that  would  govern 
their  marriages  when  they  returned  with  bridewealth.  No  doubt  the 
marriage  price  and  other  conditions  changed  but  individual  earnings 
signaled  altogether  different  power  considerations  within  society 
than  had  prevailed  in  the  period  before  1897. 


^High  Court  Record  Book  f4/2.  ZNA  BSI  146. 

4%arshall  's  attitude  toward  the  people  of  the  district  remained  consistent 
within  the  limits  of  his  power,  as  was  evident  during  his  1906  visit  to  Kayambi 
Mission.  Before  arriving  there,  he  had  already  excused  certain  communities  in  the 
vicinity  from  their  annual  tax  because  famine  prevailed. 
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The  Abercorn  records  may  be  unusual  in  their  intimacy,  immediacy 
and  evidence  of  an  epochal  transition.  Social  processes  are  not 
invariably  so  well  illustrated  by  court  and  courtholders 1 records. 
Nevertheless,  two  overall  conclusions  are  warranted;  first,  that 
court  records  ought  to  be  sought  out,  and  second,  that  like  many 
other  kinds  of  oral  or  documentary  sources,  they  will  not  volunteer 
answers.  Interpretation  of  the  court  records  requires  systematic 
attention  to  the  historical  and  contemporary  social,  economic  and 
political  contexts  in  which  the  disputants  and  the  court  itself  were 
lodged. 


Postscript 


Very  few  cases  from  the  realm  of  African  family  law  reached  the 
High  Court  of  Northeastern  Rhodesia,  where  civil  cases  usually  con- 
cerned commercial  and  property  relationships  between  colonial  ele- 
ments. The  judgement  reproduced  here  is  also  exceptional  for  its 
explicit  sympathy  for  a mother,  the  respondent,  who  sought  to  retain 
custody  of  her  child.  In  placing  this  case  in  context,  it  should  be 
noted  that  the  justice,  L.  P.  Beaufort,  had  been  appointed  as  the 
first  incumbent  when  the  High  Court  for  Northeastern  Rhodesia  was 
established  in  1902.  His  duties  included  reviewing  cases  in  all  the 
magistrate's  courts,  guiding  them  on  the  management  of  their  juris- 
dictions, and  hearing  appeals. 

In  the  case  of  Tongasi  vs.  Paulos,  the  domestic  situation  was 
not  unusual.  Both  had  been  slaves  of  a common  master,  to  whom 
Paulos  paid  bridewealth.  Later,  with  the  advent  of  colonial  author- 
ities, Paulos  returned  to  his  homeland  in  northern  Nyasaland, 
married,  took  employment  with  a white  farmer  and  became  a Chris- 
tian. He  subsequently  returned  to  his  former  master's  place,  which 
lay  in  Northeastern  Rhodesia,  to  claim  his  child  by  Tongasi.  The 
dispute  was  settled  by  the  local  magistrate  in  favor  of  the  mother 
and  appealed  by  the  father  to  the  High  Court.  He  had  the  backing  of 
his  employer,  who  persuaded  the  Dutch  Reformed  missionary,  Pauw,  to 
act  as  an  advocate.  Tongasi  was  represented  by  Mr.  Tagart,  a lawyer 
in  Fort  Jameson. 

By  1910,  when  this  judgement  was  rendered,  Judge  Beaufort  was 
well  experienced  in  a spectrum  of  judicial  matters  and  possessed 
enough  leisure  and  interest  to  indulge  in  jurisprudence.  His  suc- 
cessive consideration  of  English  law,  native  law,  and  Christian 
.principles  displays  a degree  of  intellectual  playfulness.  Beyond 
his  manifest  dislike  of  the  judgementalism  of  missionaries,  there 
seems  also  to  be  a protective  attitude  toward  an  ill-used  woman  and 
her  child  who  belonged  to  the  area  of  the  court's  jurisdiction, 
whereas  the  appellant  was  an  "alien"  Nyasalander. 
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Judgement  in  the  High  Court  of  Northeastern  Rhodesia 
rendered  by  L.  P.  Beaufort,  dated  January  5,  1^10* 

I reserved  Judgement  in  this  case  on  25th  November  as  I felt 
some  doubt  and  difficulty  - especially  in  the  matter  of  Native  Law 
or  Custom,  on  which  both  Mr.  Pauw  and  Mr.  Tagart  addressed  the  Court 
but  on  which  neither  of  them  offered  any  evidence.  I have,  however, 
made  such  enquiries  as  I could  in  the  interval.  The  High  Court  has 
the  Power  under  the  High  Court  Procedure  Regulations  of  deciding  as 
to  the  custody  of  all  children  but  in  the  case  of  native  children  it 
should  have  due  regard  to  native  law.  Order-in-Counci 1 Sections 
21(1)  and  (20)  and  Section  35. 

By  the  Common  Law  of  England  a mother's  rights  were  simply  non- 
existent till  recent  times,  when  by  Statute  she  was  allowed  to  have 
the  custody  of  her  child  up  to  7 years,  and  later  still  up  to  16 
years,  in  cases  of  separation  and  Divorce.  I emphasize  separation  or 
Divorce  - for  the  English  law  was  founded  on  Matrimony;  on  the  other 
hand,  in  case  of  intercourse  of  unmarried  or  irregularly  married 
pesons,  it  was  the  male  procreator  who  was  simply  ignored:  except 
in  that  he  was  made  to  support  the  child  he  had  contributed  to  bring 
into  the  World.  The  only  exception  in  favour  of  the  Husband  under 
the  Statute  relating  to  Divorce  was  when  the  wife  had  been  guilty  of 
misconduct . 

Now  judging  this  case  by  English  Law,  it  has  been  proved  that 
this  woman  has  been  guilty  of  misconduct  of  a sort,  that  is  to  say, 
that  she  did  - when  living  separate  from  her  husband  Paulos  - some- 
what incontinently  take  another  husband.  But  I am  satisfied  that 
this  should  not  deprive  her  of  any  right  she  might  otherwise  have  as 
I am  quite  satisfied  by  the  evidence  that  he  deliberately  and  of  set 
purpose  conduced  by  his  own  conduct  to  her  so  called  misconduct: 
that  he  hoped  to  get  rid  of  her,  that  he  left  her  inadequately 
provided  for,  that  he  left  her  intending  her  to  be  tempted  and  to 
succumb,  and  that  he  entrapped  her  into  what  he  now  unctuously  calls 
"Sin." 


Again  in  English  Law  the  Judge  always  had  a wide  discretion  to 
be  exercised  on  consideration  of  the  moral  or  material  advancement 
of  the  child.  Here  I have  no  means  of  deciding  that  either  parent 
presents  any  great  degree  of  either  moral  or  material  superiority 
over  the  other. 

The  conclusion  I arrive  at  therefore  is  that,  if  English  Law 
alone  was  considered,  the  question  would  be  decided  simply  with  a 
view  to  the  child's  welfare. 

Now  I am  advised  that  by  Native  Law  the  children  generally 
belong  to  the  father,  the  real  result  of  which  is,  that  the  father 
annexes  any  increment  arising  from  them.  This  is  natural.  It  fol- 
lows from  his  views  of  the  status  of  a wife  - a cook,  gardener, 
drudge,  slave  and  concubine  in  one.  But  even  natives  presuppose 


*Hi gb  Court  Civil  Case  Book,  ZNA  BSI. 
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that  the  husband  and  wife  combine  to  be  such  - except  in  the  case  of 
formal  and  consensual  separation.  And  when  I suggested  in  conversa- 
tion with  natives  the  case  of  separation  coming  from  one  side  only  - 
a mere  abandonment  for  no  special  reason  except  that  a man  or  woman 
was  tired  of  his  or  her  partner  - I was  informed  that  a separation 
without  adequate  reason  is  absolutely  unheard  of,  inconceivable.  I 
consider  that  the  facts  of  the  case  show  such  a wholly  onesided 
separation  on  the  part  of  the  man  Paulos,  that  the  ordinary  presump- 
tion of  the  law  and  custom  in  favour  of  his  rights  is  quite  rebutted 
- that  he  has  no  right  superior  to  that  of  the  woman.  By  Native  Law 
therefore  I find  that  she  is  entitled  to  the  custody. 

Now,  is  this  a decision  of  native  law  repugnant  (in  the  words  of 
Section  35  of  the  Order-in-Council)  to  natural  justice  or  morality  - 
to  any  Order-in-Council  or  to  any  Regulation?  There  is  no  Order-in- 
Council  or  Regulation  dealing  with  it.  What  of  natural  justice  and 
morality? 

Here  is  an  Atonga,  from  Myasaland,  with  an  Atonga  woman  in  Nyas- 
aland  as  his  senior  wife,  who  comes  to  work  here,  and  while  here 
provides  himself  at  some  small  expenditure  - with  a native  woman  of 
this  country  as  drudge,  cook  and  concubine.  She  bears  the  child  as 
a result  of  such  intercourse.  He  tires  of  her  and  - regardless  of 
his  obligations  to  support  her  - adopts  such  a course  of  conduct 
that  she  thinks  she  is  free  to  ally  herself  with  another  protector, 
and  then  he  claims  the  offspring.  He  abandons  the  woman  in  the  name 
of  religion  and  actually  finds  white  men,  of  undoubtedly  high  reli- 
gious and  moral  standard,  to  support  his  claim  and  to  ask  the 
approval  of  the  court  to  conduct  at  once  heartless,  sensual  and 
selfish  on  the  grounds  that  it  was  done  with  a good  motive,  as  a 
necessary  preliminary  to  becoming  a Christian.  He  is  an  industrious 
respectable  native:  he  is  still  sufficiently  pagan  to  be  allowed 
much  latitude,  he  is  not  sufficiently  Christianized  to  be  too  rigid- 
ly judged.  He  must  become  Christian  at  any  cost  - though  a grave 
wrong  is  done  to  one  or  more  unoffending  woman.  The  fact  that  he 
gets  rid  of  the  woman  he  is  tired  of,  and  obtains  a child  he  will 
someday  make  money  from,  is  a mere  accident.  I reprobate  most 
strongly  the  idea  that  the  first  step  in  Christianity  is  to  do  an 
act  cruel,  selfish,  and  immoral:  that  is  wholly  contrary  to  my 
ideas  of  Our  Lord's  teaching.  I know  I am  at  issue  here  with  not 
only  the  Dutch  Reformed  Church,  but  with  the  Universities  Mission  of 
the  Church  of  England  and  very  likely  with  other  missionaries  from 
David  Livingstone  downwards. 

But  our  Great  Teacher  taught,  that  one  should  do  unto  others  as 
we  would  be  done  by.  And  I follow  that  rather  than  the  teaching  of 
modern  divinity  - that  a man  cannot  be  at  once  a Christian  and  a 
bigamist.  The  status  of  the  woman,  her  rights  and  claims,  are 
already  sufficiently  lightly  esteemed  among  natives  without  invoking 
Christianity  to  give  it  the  further  blow  of  holding  that  the  salva- 
tion of  one  man  is  to  be  procured  at  the  price  of  cruelty  to  several 
women.  I find  morality  and  justice  approve  the  decision  founded  on 
native  law.  If  natives  come  here  from  other  countries  and  form 
alliances  with  natives  of  this  country,  it  is  done  either  with  a 
view  of  abandoning  the  woman  when  tired  of  her  - in  which  case  the 
man  will  meet  with  no  sympathy  here;  or  it  is  done  with  a view  to 
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settling  in  this  country,  in  or  near  the  wife's  village,  and  making 
themselves  a permanent  home  there.  The  alliance  of  Paulos  with  the 
woman  was  of  the  former  sort,  and  I order  the  child  to  be  handed 
over  to  its  lawful  mother  by  the  father,  who  has  dealt  unfairly  with 
her  by  native  custom  and  has  no  claim  by  English  Law. 


•Mporokoso 


NORTHEASTERN  RHODESIA 


Kayambi 


PART  II: 


THEORETICAL  STANDPOINTS 
FOR  INVESTIGATION  AND  INTERPRETATION 


As  behooves  theoretically  motivated  contributions,  the  papers  in 
this  section  advocate  distinct  standpoints.  Martin  Chanock  adopts 
the  position  that  British  judges  could  not  tolerate  the  negotiation 
and  conciliation  taking  place  in  the  "customary"  sector.  He  asserts 
that  law  was  taken  to  be  a firm  set  of  rules  and  binding  precedents 
to  be  injected  into  an  irregular  disputing  process.  The  particular 
necessity  of  legalism  in  this  sense  arose  as  a function  of  state 
formation  and  the  disintegration  of  former  social  relations  and 
authoritative  figures.  It  is  important  to  specify  that  this  attitude 
was  especially  salient  in  a phase  of  state  formation  when  there  was 
great  potential  for  misunderstanding  between  colonial  regularizers 
and  African  officiators  drawing  uppon  community  modes  of  adjudi- 
cation. From  about  1905  to  1935,  but  particularly  during  the  first 
fifteen  years,  the  confrontations  and  alliances  described  by  Chanock 
were  most  in  evidence. 

Sally  Merry  reviews  a subsequent  time  when  "custom"  was  plainly 
being  superseded.  The  theoretical  implications  of  her  endeavor  to 
retrieve  the  actors'  perspective  and  agency  can  best  be  explored  in 
the  mature  colonial  and  postcolonial  states  where  aggrieved  people 
have  multiple  places  (fora)  to  appeal.  Where  Chanock  remarks  that 
the  scholars  who  focus  on  disputing  seem  to  offer  more  to  the  study 
of  Western  than  to  non-Western  of  African  situations,  he  is  indeed 
correct  to  call  attention  to  the  prior  and  larger  questions  of  how 
the  hierarchies  of  justice  and  legal  order  were  constructed.  The 
political  economy  of  colonialism  promoted  legal  pluralism,  and  the 
expediency  of  delegating  authority  must  not  be  lost  from  sight  while 
engaging  in  a bottom-up  analysis.  Sally  Merry's  paper,  however,  does 
open  issues  of  social  change  and  participation  by  individuals  and 
communities  in  shaping  modes  of  dispute  settlement.  This  perspective 
brings  us  closer  to  the  realm  of  women  and  their  specific  struggles. 
The  hard  line  that  law  is  an  instrument  of  state  power  must  not  be 
allowed  to  overwhelm  and  perpetually  devalue  the  role  and  situation 
of  women. 
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Daisy  Dwyer's  discussion  of  more  informal  means  of  controlling 
women  helps  to  mediate  between  the  two  more  extreme  standpoints  of 
Chanock  and  Merry.  For  Dwyer,  the  law  in  its  formal  sense  can 
endeavor  to  govern  only  a few  parts  of  the  society.  The  rest  is  left 
to  interest  groups  and  power  relations  that  are  not  overtly 
displayed  as  functions  of  the  state.  Her  concern  is  to  understand 
how  women  may  exercise  de  facto  power  without  it  becoming  de  jure, 
that  is,  permanent,  regular,  and  transferable.  Women,  she  concludes, 
are  extremely  valuable  as  custodians  but  they  must  be  kept  insecure 
through  ideological  or  legal  means,  to  be  "dislodged"  in  favor  of 
male  proprietors  when  these  men  wish  to  reclaim  their  rights  to 
property  or  employment.  Jean  Hay  works  out  the  implications  of  such 
broad  generalizations  in  the  history  of  Western  Kenya,  and  traces 
the  changing  importance  over  time  of  women's  roles  as  the  owners, 
managers,  and  occupants  of  property.  She  finds  that  women  are  more 
effectively  excluded  from  property  (and  thus  from  economic  power) 
through  "customary  law,"  and  thus  societies  in  western  Kenya  do  not 
need  to  make  use  of  ideology  and  extra-legal  methods  to  dislodge 
them. 
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African  social  history,  indeed  social  history  generally,  is 
difficult  to  recover.  The  real  experiences  of  people  during  the 
disintegrations  and  impositions  of  the  eighteenth  and  nineteenth 
centuries,  which  are  hidden  behind  the  labels  "slave  trade"  and 
"growth  of  states,"  remain  largely  obscure  except  through  interpre- 
tations of  the  accidental  observations  of  alien  travellers.  State 
formation  as  a process  has  been  most  fully  treated  in  Muslim  West 
Africa.  All  too  often,  however,  scholars  have  resorted  to  evolution- 
ary models  which  shaped  the  ethnography  of  anthropological  field 
studies,  themselves  random  and  scattered,  which  were  carried  out 
during  the  colonial  period.  The  fragile  bureaucracy  of  the  colonial 
states  generated  a little  more  systematic  material  for  the  decades 
just  before  and  after  1900,  but  - like  the  travellers'  tales  - it 
needs  to  be  construed  with  care.  The  experience  of  those,  like  wom- 
en, who  were  not  of  primary  use  to  the  colonial  state  and.  therefore 
not  subject  to  its  scrutiny,  was  not  reflected  in  most  colonial 
documents.  In  the  search  for  a fuller  social  history,  some  scholars, 
and  I among  them,  were  led  to  the  legal  records.  But  once  there,  I 
found  that  I was  drawn  to  using  them  not  simply  as  an  indirect 
source  of  social  history  but  as  a direct  source  of  legal  history, 
because  law  is  a way  of  exercising  power  and  the  "customary  law"  was 
perhaps  the  most  effective  way  by  which  African  men  could  exert 
power  in  the  colonial  polity.  It  is,  therefore,  through  the  story  of 
the  penetration  of  the  Western  legal  mode  into  African  social  sys- 
tems that  some  of  the  difficulties  of  women  in  colonial  society  can 
be  understood. 

Law,  Lawyers,  and  Anthropologists 

Western  legal  forms  have  been  perhaps  the  most  lasting  (and 
least  threatened)  of  the  impositions  in  Africa's  colonial  legacy.  It 
might  have  been  expected,  therefore,  that  the  historical  analysis  of 
the  rooting  of  a new  legal  mode  in  Africa  would  have  been  a part  of 
the  far-reaching  revision  of  African  history  which  has  been  taking 
place  over  the  past  twenty  years.  But  this  has  not  been  so.  Part  of 
the  reason  might  simply  be  that  law  is  perceived  by  non-lawyers  as  a 
technical  specialization,  its  dry  mysteries  to  be  unravelled  by 
professionals  rather  than  laymen.  Yet  law,  like  war  and  generals,  is 
too  important  to  be  left  to  lawyers,  because  lawyers,  particularly 
in  the  common  law  tradition,  have  an  approach  to  legal  history  which 
is  angled  towards  the  search  for  authority  for  rules  within  an 


*1  must  acknowledge  with  thanks  the  assistance  of  Landeg  White,  for  research 
done  In  the  Zambian  National  Archives,  Robin  Palmer,  and  Kate  Neale. 
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unchanging  system,  purposively  ignoring  the  study  of  the  changes  in 
the  system  itself.  In  addition,  in  the  circumstances  of  the  post- 
colonial period,  legal  writing  about  Africa  has  had  a double  instru- 
mental agenda  which  has  been  to  unify  the  so-called  "plural"  legal 
systems  of  the  new  states  and  to  adapt  "customary"  law  to  the  per- 
ceived needs  of  economic  development. 

The  dominant  lawyers'  view  has  been  that  the  colonial  successor 
states  in  Africa  inherited  a plural  legal  system  made  up,  basically, 
of  the  law  of  the  colonizing  power  which  had  been  imported  and 
imposed,  and  various  bodies  of  "customary  law,"  or  local  law,  which 
had  "survived"  through  the  colonial  period. 1 The  idea  that  the 
customary  law  had  "survived"  needs  some  scrutiny,  as  it  is  important 
for  a number  of  reasons.  Though  no  doubt  none  of  the  writers  whose 
work  is  essentially  based  on  this  idea  would  claim  that  it  had  sur- 
vived unchanged,  nonetheless  the  idea  is  that  its  essence  is  contin- 
uity. Throughout  the  colonial  period,  in  this  view,  people  preserv- 
ed, kept  and  operated  a really  African,  local  law.  This  is  congruent 
with  the  general  emphasis  in  the  new  African  history  on  an  Africa 
which  had  retained  its  essence  rather  than  one  which  had  been  Euro- 
peanized, changed  hugely  by  culture  contact  and  modernization. 2 
If  colonialism  was  an  interlude  in  African  historical  development 
and  if  a really  African  law  had  survived,  indeed  flourished,  in  this 
period,  there  were  obvious  implications  for  the  future  in  an  African 
nationalist  state.  Any  self-respecting  nationalist  lawyer  would  wish 
to  build  upon,  if  possible  to  expand,  the  African  element  in  the 
"dual"  legal  system  and,  in  unifying  the  system,  to  build  up  a body 
of  national  law  that  derived  its  fundamental  essence  from  surviving 
African  law,  not  an  imposed  foreign  one.  In  aiding  this  process  sym- 
pathetic foreign  scholarship  embarked  upon  projects  like  the 
"Re-statement"  of  African  law.  To  do  this  one  has  to  see  the  African 
law  as  being  fundamentally  of  the  same  order  as  the  foreign  one,  as 
a system  of  rules  designed  for  application  by  the  state  in  a neutral 
judgment  process.  In  addition  to  seeing  a rule/ judgment  system  oper- 
ating in  the  public  sphere,  this  historical  view  entailed  a modern 
agenda  which  would  provide  a customary  law  basis  for  modern  use  even 
in  fields  where  it  had  not  obviously  "survived,"  and  this  pointed 
historical  scholarship  in  African  law  towards  things  like  the  search 
for  a customary  law  of  contract. 

The  problems  involved  in  the  idea  of  survival,  and  consequently 
comparability,  of  African  law  have  been  further  compounded  by  a mix- 
ture of  cultural  nationalism  and  liberal  anthropology,  two  groupings 
often  apparently  at  odds  in  other  fields.  For  entailed  essentially 
in  the  approach  of  both  nationalistic  lawyers  and  liberal  anthropol- 
ogists is  the  view  that  law  is  a praiseworthy  cultural  achievement. 
The  disciplinary  development  of  the  anthropology  of  law  came  from 

•1-See  in  particular  A.  Allott,  "The  Development  of  East  African  Legal  Systems 
during  the  Colonial  Period,"  in  D.  Low.  and  A.  Smith,  History  of  East  Africa  , III 
(London,  1976);  Bentsi-Enchell,  "The  Colonial  Heritage  of  Legal  Pluralism,"  Zambia 
Law  Journal  (ZLJ)  , 1 (1969);  and  T.  0.  Elias,  The  Nature  of  African  Customary  Law 
(London,  1956). 

^See  for  example,  J.  F.  A.  Ajayi,  "The  Continuity  of  African  Institutions 
Under  Colonialism,"  in  T.  0.  Ranger,  Emerging  Themes  of  African  History  (Nairobi, 
1968),  and  B.  Davidson,  The  Africans  (London,  1965). 
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its  role  as  a defender  of  the  cultures  of  the  world  against  an  evo- 
lutionary stereotype  which  identified  law  as  an  achievement  of 
advanced  civilizations  and  which  saw  lawlessness  as  the  defining 
mark  of  savage  societies.  From  the  time  of  Malinowski's  functional- 
ist insistence  on  the  essential  rationality  of  "savage"  behavior  in 
the  fields  of  conflict  and  dispute,  the  major  studies,  of  the  Lozi, 
the  Tiv,  the  Soga,  the  Arusha,  have  basically  stressed  the  rational- 
ity, subtlety  and  effectiveness  of  society's  legal  "achievement." 
And  all  have  contained  an  element  of  explicit  or  implicit  praise  and 
surprise,  as  when  Fallers  wrote  that  "These  legal  systems  . . . are 
surely  among  Africa's  greatest  cultural  achievements  . . . ; they 

produced  regimes  of  law,  tempered  by  justice  . . . whose  success  in 

ordering  the  affairs  of  millions  of  people,  is  perhaps  difficult  for 
people  not  closely  familiar  with  African  communities  to  appre- 
ciate.'^ it  would  be  impossible  to  imagine  this  literature  out- 
side the  context  of  the  relationship  between  white  men  and  black 
Africa.  Gluckman,  in  the  1940s  and  1950s,  was  also  consciously 
addressing  a Western,  and  a Western  legal,  audience,  with  his  mes- 
sage of  the  essential  comparability  of  Lozi  and  Western  law. 4 
African  legal  writers,  like  Elias,  though  not  seeing  themselves  as 
doing  so,  effectively  reinforced  this  tradition. 

It  was  obvious  nonetheless  to  some  anthropologists  that  there 
were  social  groups  for  which  comparability  of  legal  modes  could  not 
realistically  be  claimed.  But  in  keeping  with  the  functionalist 
traditions  of  the  discipline,  the  anthropology  of  law  merged  the 
study  of  law  with  that  of  social  control  generally  and  specifically 
with  that  of  "dispute  settlement."  As  legal  anthropology  shifted 
towards  the  study  of  behavior  and  processes  in  dispute  situations 
generally,  the  differences  between  law  (of  the  Western  sort)  and 
non-law  tended  to  be  ironed  out.  Studies  of  this  kind  - represented 
in  this  volume  by  Sally  Merry's  discussion  of  the  Copperbelt  - 
yielded  very  many  fruitful  insights,  but  in  the  general  drive  to 
wash  off  the  taint  of  a racist /evolutionist  perspective,  they  lost 
sight  of  the  distinctiveness  of  the  legal  mode  of  control  and  the 
crucial  shift  which  it  involves  in  the  mechanisms  of  social  control 
and  the  legitimation  of  authority. 

I cannot  help  feeling  that  the  stress  on  similarity  and  compara- 
bility has  had  its  most  telling  effects  on  the  understanding  of 
Western  law,  dispute  and  conflict  behavior,  rather  than  of  the  non- 
Western  societies  it  set  out  to  illuminate.  It  may  be  that  an  alter- 
native strategy,  a stress  on  the  distinctive  nature  of  the  Western 
legal  mode,  will  be  the  way  to  achieve  new  understanding  of  the 
"law"  of  other  societies.  These  societies  are  no  longer  in  need  of 
the  distorting  defenses  against  the  racism  of  a dominant  West  which 
is  now,  fortunately,  irrelevant  to  the  development  of  their  institu- 
tions. 


^Lloyd  Fallers,  Law  Without  Precedent  (Chicago,  1969),  332. 

^M.  Gluckman,  The  Judicial  Process  Among  the  Barotse  of  Northern  Rhodesia 
(Manchester,  1955);  P.  J.  Bohannan,  Justice  and  Judgement  Among  the  Tiv  (London, 
1957)1;  Fallers,  Law  Without  Precedent  > P*  Gulliver,  Social  Control  in  an  African 
Society  (London,  1963). 
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We  should  try,  therefore,  to  slough  off  the  clinging  skin  of 
perceptions  shaped  by  sympathy  with  an  emergent  nationalism,  and 
also  to  place  our  analysis  within  a broader  sociological  tradition 
than  that  represented  by  the  anthropology  of  law.  It  is  clear,  for 
example,  that  if  we  were  to  consider  "customary  law"  in  terms  of 
Weber's  analysis  of  the  shift  from  traditional  to  rational/legal 
authority  and  the  changing  strategies  of  legitimation  involved,  we 
would  be  doing  something  very  different  from  considering  its  "sur- 
vival" or  its  comparability  of  function  with  Western  processes; 
though  this  is  not  the  place  to  work  out  what  the  implications  of 
such  an  analysis  would  be.  The  directions  of  understanding  within 
the  Marxist  sociology  of  law  are  of  even  greater  cogency  to  the 
circumstances  of  those  who  lived  under  the  domination  of  the  imperi- 
alist conquest  states  and  who  experienced  the  incorporation  into  the 
economy  of  international  capital.  The  Marxist  perceptions  that  law 
arises  with  the  disintegration  of  community;  the  stress  on  the  con- 
nection between  the  development  and  working  of  the  legal  mode  and 
the  state;  the  connection  between  the  legal  form  and  commodity  cir- 
culation: all  these  render  ways  of  understanding  the  historical 
specificity  of  the  Western  legal  mode  and  its  connection  with  the 
political  economy  of  capitalism. 5 One  immediate  gain  should  be 
that  we  are  better  able  to  understand  the  elements  of  power  and  of 
oppression  operating  in  "customary"  legal  systems,  constructed  dur- 
ing the  colonial  period.  For  thinking  about  law  as  a cultural 
achievement  tends  to  make  it  difficult  to  analyze  its  oppressive 
aspects  and  its  use  in  gaining,  defining  and  perpetuating  positions 
of  power  and  advantage  for  some  over  others. 

This  has  considerable  implications  for  the  direction  of  our 
approach  to  the  historical  position  of  African  women  under  "custom- 
ary law."  For  an  approach  to  law  in  Africa  which  is  connected  to  a 
sensitive  cultural  nationalism  leads  to  a defensive  posture  and  a 
marked  unwillingness  to  consider  the  real  position  of  women  in  "cus- 
tomary" legal  systems.  Yet  if  we  see  these  systems  as  being  created 
by  the  political  economy  of  colonial  capitalism,  we  can  try  to 
understand  the  specific  circumstances  of  the  assertion  of  those 
forms  of  male  power  embodied  in  systems  of  customary  law  without  the 
problem  of  having  to  see  this  type  of  domination  as  "traditional." 
We  may  conclude  also  that  those  who  are  seeking  to  expand  the  role 
of  an  African  element,  based  upon  a restated  or  revived  or  rediscov- 
ered customary  law,  in  the  national  legal  systems  of  new  states,  are 
really  engaged  more  in  extending  the  role  not  of  African  culture  or 
values  but  of  a foreign  legal  mode  of  control  which  is  the  most 
impermeable  of  the  legacies  of  colonialism.  During  the  nineteenth 
century  power  was  exercised  over  women  in  the  context  of  the  estab- 
lishing of  the  conquest  states,  a widespread  increase  in  slavery, 
and  restricted  economic  roles  and  mobility.  But  with  the  coming  of 


^For  indications  of  the  approaches,  see  Max  Weber,  The  Theory  of  Social  and 
Economic  Organization  (New  York,  1947),  and  M.  Cain  and  A.  Hunt,  eds.,  Marx  and 
Engels  on  Law  (London,  1979).  On  the  incorporation  of  Central  Africa  into  the  econ- 
omy of  world  capitalism  see  R.  Palmer  and  N.  Parsons,  eds.,  The  Roots  of  Rural  Pov- 
erty (London,  1979). 
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the  colonial  state  and  the  penetration  of  colonial  capitalism,  ave- 
nues of  escape,  both  political  and  economic,  appeared  to  be  opening. 
Women,  and  men  and  elders,  perceived  these,  and  sought  to  use  the 
authority  of  the  colonial  state.  It  was  the  men  who  had  the  greater 
success  because  the  remedies  they  put  forward  to  combat  their  loos- 
ening control  were  fed  into  the  colonial  court  system  and  emerged  as 
applicable  customary  law.  But  the  remedies  were  changed  by  this 
process,  for  the  conception  by  the  colonial  courts  of  legitimate 
authority  in  terms  of  the  application  of  formal  legal  rules  was  not 
the  same  as  more  broadly  based  forms  of  control  and  conciliation. 

Techniques  of  Legalization 

I will  consider  first,  then,  by  way  of  an  illustration,  the 
technique  by  which  the  creation  of  the  new  customary  law  took  place. 
In  November  1920  two  cases  involving  the  inheritance  of  widows  came 
before  the  Namwala  Boma  Court.  Before  British  courts  had  proclaimed 
that  women  could  not  be  forced  into  marriage,  a man  was  entitled  to 
a replacement  if  his  wife  died  once  bridewealth  had  been  paid,  and 
if  he  died  his  heir  would  inherit  an  estate  with  a wife.  But  as  it 
was  becoming  more  and  more  common  for  women  to  refuse  to  stay  with 
the  heir,  difficulties  arose.  If  on  the  death  of  her  husband  she 
refused  to  be  "inherited"  and  she  married  someone  else,  her  father 
would  receive  a second  bridewealth,  while  the  heir's  estate  would  be 
"empty."  So  it  seemed  that  the  original  bridewealth  should  be 
returned  to  the  heir.  But  the  bridewealth  had  normally  been  passed 
on,  to  acquire  wives  for  men  in  the  family,  and  would  not  be  there 
for  returning.  Was  there  a legal  basis  for  making  bridewealth  recov- 
erable by  the  heir?  So  far  as  the  British  courts  were  concerned,  the 
answer  could  only  be  found  through  an  enquiry  into  "native  law  and 
custom. " 

So  "custom"  regarding  a basic  institution,  already  irrevocably 
altered  in  its  working,  was  to  be  "established"  by  a series  of  hypo- 
thetical enquiries  from  those  who  had  been  adversely  affected  by  the 
change.  The  careful  process  of  "proving"  the  custom  was  embarked 
upon  by  the  Boma  Court.  "Objects  are  taken  to  represent  men  and 
women  and  the  matter  slowly  and  repeatedly  explained"  to  the  witnes- 
ses, the  local  chiefs,  and  hypothetical  questions  were  posed  to 
them.  What  would  have  happened  if  a woman  had  refused  to  be  inheri- 
ted? Would  the  bridewealth  have  been  returnable?  "Yes,"  said  one 
witness,  but  "others  might  not  demand  back  the  dowry,"  if  the 
widow's  relatives  were  "still  friendly  towards  him  he  would  wait  and 
see.... "6  xt  is  vital  to  note  that  in  answers  like  this  there  are 
two  parts,  one  a categorical  statement,  and  the  other  a set  of  qual- 
ifications, which  are  descriptive  of  real  life.  The  first  part  was 
useful  to  the  court  because  it  could  be  hardened  into  a rule,  the 
second  was  not,  and  was  forgotten.  As  this  witness  continued,  "It 
was  much  more  common  to  persist  in  claiming  the  woman,  than  in 
demanding  back  the  dowry...."  A man  would  only  demand  the  return  of 
bridewealth  if  he  wished  to  sever  relations  entirely  with  the 
woman's  family. 

6 Zambia  National  Archives  [ZNA]  KSF  1/1/1,  1920.  The  translations  and  tran- 
scripts of  evidence  in  the  colonial  records  use  "dowry"  interchangeably  with  "bride- 
wealth," which  is  what  is  meant;  the  latter  term  is  used  in  this  paper. 
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Could  a customary  right  to  return  of  bridewealth  be  constructed 
from  such  answers  if  it  was  something  that  was  not  demanded  in 
practice?  The  witness  continued  to  stress  the  unlikely  nature  of 
such  a demand,  linking  his  answers  to  a disquisition  on  sexual 
morality:  adultery  used  to  bring  mutilation,  a man  never  divorced 
his  wife,  reclaiming  bridewealth  could  only  mean,  now,  that  he  had 
an  eye  on  his  neighbor's  wife.  A woman's  relatives  would  never  have 
taken  her  back,  as  this  would  be  an  admission  that  they  wanted  to 
marry  her  to  someone  else.  "The  woman  would  never  be  able  to  leave 
the  husband's  family;  she  would  remain  theirs  until  she  died...." 
And,  warming  to  this  theme  of  sexual  possession,  he  concluded,  "The 
matter  of  return  of  dowry  has  come  in  with  the  white  man;  this  is 
not  our  custom.  A woman  married  then,  really  was  married  for  life." 
This  was  in  contradiction  to  his  initial  "Yes"  but  though  it  was 
probably  closer  to  reality,  it  was  not  the  sort  of  answer  that  was 
of  any  use  to  the  court's  "proof"  of  custom.  What  the  court  wanted 
was  to  work  out  the  logic  of  the  Ila  marriage  and  inheritance  system 
so  as  to  be  able  to  give  effect  to  a rule  which  would  be  consistent 
with  that  logic,  even  though  a part  of  the  system  was  no  longer 
operative.  But,  as  the  answers  indicate,  this  type  of  rule  and  logic 
were  not  a part  of  "customary"  life,  in  which  rules  and  rights  were 
less  prominent  than  the  continuing  flow  of  inter-lineage  relation- 
ships. Even  on  the  death  of  the  women,  as  the  witness  continued, 
bridewealth  would  never  be  taken  back.  A successor  would  be  claimed, 
and  if  not  provided,  "the  matter  is  left  as  the  matter  does  not  end 
and  it  will  be  hoped  that  a successor  will  be  provided  to  the  family 
one  day." 

This  was  all  a long  way  from  settling  a case  according  to  rules, 
which  is  what  the  Boma  court  wanted  to  do.  As  the  magistrate  burst 
out  at  another  witness,  "if  you  leave  the  matter  for  years  and  years 
it  is  impossible  to  do  anything  at  all."  While  the  Boma  saw  itself 
as  finding  out  the  customary  rule  with  which  to  decide  a case,  the 
local  perception  of  what  was  happening  was  different.  Chief  Mukobela 
was  asked  whether  bridewealth  could  be  claimed  if  a widow  refused 
marriage  by  inheritance.  The  exchange  is  recorded  as  follows: 

Mukobela : Today  he  will  - because  of  the  Europeans  - 
but  long  ago  he  could  not. 

Court : That  is  not  so  because  we  have  made  no  such 

law  about  your  manners,  we  have  followed  your  own 
customs . 

Mukobela:  Some  you  follow  - some  you  don't. 

Court:  Explain. 

Mukobela : Long  ago  if  your  son  married  and  you  paid 
his  dowry  for  him  - and  after  a time  the  son  and  his 
wife  parted  - You  the  father  would  take  back  the 
dowry.  But  today  if  you  so  claim  the  official  says  - 
Not  at  all.... 

It  is  important  to  see  what  was  at  issue  here.  The  court's  percep- 
tion is  that  it  is  administering  the  customary  law,  while  Mukobela 's 
is  that  they  are  standing  in  the  way  of  parents'  power.  While  the 
court  was  discussing  one  issue,  that  of  women  refusing  inheritance, 
Mukobela  was  able  to  switch  easily  to  another,  that  of  a young  man 
rejecting  his  wife.  This  is  because  while  the  court  was  trying  to 
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focus  on  the  narrow  issue  of  a rule  concerning  bridewealth  repay- 
ment, Mukobela's  concern  was  about  the  increasing  rejection  of 
elders'  control  over  sexual  relationships  by  the  young.  The  magis- 
trate put  it  to  Mukobela  that  once  a man  had  paid  a bridewealth  for 
his  son  it  was  surely  appropriate  to  allow  him  to  marry  again  with 
the  bridewealth  he  had  been  given.  No  it  was  not,  Mukobela  replied: 

because  you  paid  dowry  for  your  son  and  he,  if  his 
own  heart  desires  to  part  from  her  - why  should  he? 

If  he  does  so  you  say  - I will  take  my  cattle  back  - 
pay  for  yourself  if  you  want  to  marry.  And  if  they 
are  returned  you  hand  them  back  to  those  who  helped 
you  to  pay  them  for  your  son. 

Since  customary  practice  was  not  rule-bound,  however,  it  was  not 
necessarily  regular.  So  we  must  ask  the  basic  question:  why  should  a 
particular  version  of  custom  be  vocalized  at  the  time  the  courts 
were  making  their  enquiries?  It  is  clear  that  what  was  bothering 
the  customary  authorities  in  Namwala  in  the  early  1920s  when  they 
were  asked  about  how  to  adjust  the  bridewealth  claims  arising  out  of 
widows'  refusal  of  inheritance,  was  the  context  of  marital  breakdown 
and  sexual  indiscipline.  As  Mukobela  told  the  court,  "We  are  grieved 
when  the  women  leave  us  as  we  want  to  be  married  for  always  - And  a 
man  is  angry  when  his  son  leaves  his  wife....  If  a woman  comes  and 
says  she  wants  to  leave  her  husband  and  he  says  he  wants  her,  Tell 
her  to  go  back  to  them. ...  If  you  would  imprison  them  others  would 
fear." 

Imprisoning  difficult  women  was  not  something  that  the  new  legal 
order  would  do,  but  nonetheless  a version  of  custom  could  be  "found" 
which  would  in  effect  make  it  difficult  for  women  to  leave  bride- 
wealth marriages  and  then  to  enter  into  less  restrictive  arrangraents 
of  their  own  volition  if  their  male  relatives  disapproved.  If  the 
new  "customary"  law  forced  the  woman's  kin  to  return  her  bride- 
wealth, they  were  likely  to  put  effective  pressure  on  her  to  remain 
with  her  husband's  family.  As  Judge  Macdonnell  put  it,  "we  do  not 
compel  the  widow  to  marry  or  cohabit  with  the  Inheritor;  we  give  her 
her  choice...."  She  could  remain  unmarried,  which  he  admitted  was 
an  unreal  choice,  or  she  could  remarry  properly.  But,  he  asked  "Must 
we  ...  allow  her  to  abuse  the  freedom  so  given  her?"7 

Legitimating  Male  Claims 

The  major  assumption  that  lay  behind  the  process  of  the  exact 
proving  of  rules  of  "customary  law"  in  court  was  that  these  rules 
had  to  have  been  present  in  traditional  polities.  Beyond  this 
assumption  lay  others  about  the  nature  of  power  in  precolonial 
times.  To  be  sure,  British  officials  could  recognize  a "stateless" 
society  when  they  found  one,  but  where  they  came  across  a chief  they 
intended  to  invest  him  retroactively  not  only  with  a greater  range 
of  authority  than  he  had  had  before,  but  also  with  authority  of  a 
different  type.  There  seemed  to  be  no  way  of  thinking  about  chiefly 
authority  in  a way  which  did  not  include  judicial  power,  and  chiefs 
and  headmen  presented  at  times  a form  of  retroactive  fantasy  in 
which  they  acted  in  the  normal  course  of  events  as  judges  in  all 

7ZNA  KSF  1/1/1  1920;  ZNA  U2/3/2,  18  December  1924. 
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cases.  From  the  British  point  of  view  this  was  how  a legal  system 
worked:  the  customary  law  would  have  been  what  the  chiefs  did  in 
their  courts,  while  what  happened  outside  the  courts  was  "extra- 
legal."  But  in  real  village  life  there  was  no  such  clear-cut  dis- 
tinction between  the  realms  of  public  and  private.  Thus  we  must  add 
to  the  misplaced  belief  in  the  regularity  of  rules,  an  overemphasis 
on  the  scope  of  judicial  activity.  This  too  was  crucial  in  the  pro- 
cess of  making  customary  law. 

The  prolonged  and  angry  controversy  in  Northern  Rhodesia  over 
how  the  law  should  respond  to  adultery  gives  us  an  excellent  oppor- 
tunity to  study  the  way  in  which  outraged  attitudes  were  transmuted 
into  the  process  by  which  the  customary  law  was  claimed  and  made. 
Both  African  and  white  authorities  viewed  the  rate  of  adultery  as  a 
sort  of  index  of  moral  decline,  and  they  were  concerned  to  use  the 
law  and  courts  as  weapons  to  punish  and  control  it.  For  this  purpose 
claims  about  custom  were  particularly  well  suited  as  they  provided 
the  crucial  and  necessary  legitimation  for  the  control  of  sexual 
behavior.  The  claims  were  fed  into  the  court  system,  where  they  were 
given  in  evidence  and  "proved"  and  from  whence  they  emerged  as  cus- 
tomary law.  The  groundswell  of  African  male  complaint  about  white 
leniency  towards  misbehaving  women  translated  itself  into  the  pres- 
entation of  a "traditional"  severity  to  adulterers  and  into  a pres- 
sure that  the  colonial  legal  system  abandon  its  initial  practice  of 
treating  it  as  a civil  offense,  compensatable  by  a cash  payment,  and 
punish  adulterers  as  criminals  instead. 

As  we  come  to  look  closely  at  the  statements  about  the  treatment 
of  adulterers  which  were  collected  from  witnesses  in  the  colonial 
courts,  we  will  notice  again  the  division  between  the  extreme  state- 
ment of  the  desired  norm  and  the  qualifications,  when  a note  of 
reality  creeps  in  as  both  memory  and  sense  intrude  upon  indignation. 
Chief  Mwanarakupa  told  a court  in  1913  that 

According  to  old  Awemba  custom  adultery  was  criminal 
the  offenders  being  punished  by  mutilation,  confisca- 
tion of  their  goods  and  enslaving  of  their  relations. 

This  applied  to  both  Chief  and  common  people,  but  the 
more  severe  punishments  were  generally  inflicted  for 
adultery  with  the  wives  of  Chiefs.  In  the  majority  of 
offenses  committed  among  the  common  people  compensa- 
tion was  said  to  settle  the  matter. 

Similarly  Mpeseni,  the  Ngoni  paramount,  told  a court 

Suppose  adultery  was  proved  both  guilty  parties,  man 
and  woman,  were  put  to  death  at  the  order  of  a chief. 

There  was  no  question  of  redress  by  damages  being 
paid  to  the  injured  husband.... 

Adultery  cases  could  be  settled,  as  it  were,  out  of 
court,  by  payment  to  the  injured  party  ...  if  it  was 
agreed  that  the  case  should  not  be  brought  before  the 

chief . 8 

®ZNA  U2/3/1,  11  November  1913j  and  Mpesenl's  evidence  in  Fani  v.  Daviti  , Fort 
Jameson,  23  March  1915. 
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In  the  evidence  of  both  chiefs  we  can  see  that  the  picture  of 
the  chief  hearing  cases  and  sentencing  to  death  was  qualified  by  a 
creeping  admission  of  reality,  that  cases  could  be  and  were  settled 
out  of  court  for  compensation.  But  it  was  the  first  picture  which 
gradually  established  itself  as  an  account  of  what  had  been  the 
"law." 


Some  witnesses  made  a clear  distinction  between  what  happened  in 
cases  involving  a chief,  and  cases  involving  commoners:  others  gave 
a more  complex  picture  of  an  interplay  between  private  settlement 
and  chief's  power.  Among  the  Chisenga,  a court  was  told,  death  was 

the  penalty  for  adultery  with  a chief's  wife,  though  among  commoners 

an  offender  might  be  "compelled  to  pay  heavily  in  slaves  and 
goods."  In  Ndola  in  1915  Chief  Chimwala  gave  his  version.  Before 
the  white  man  came  the  case  would  be  taken  to  a chief,  and  "the 

accused  would  be  made  to  pay  heavy  damages  and  flogged  and  perhaps 
even  hung.  If  he  was  a slave  and  had  no  one  to  pay  for  him  he  would 
be  sold....  If  he  was  friendless  and  unable  to  pay,  he  would 
probably  be  made  a slave. "9 

Chewa  evidence  gave  the  chieftaincy  a lower  profile.  Chinunda 
told  the  Fort  Jameson  Court  that  the  Chewa  had  settled  adultery 
cases  by  compensation  which  would  be  considerable,  perhaps  a slave: 

but  if  no  compensation  was  forthcoming  the  injured 
party  might  ...  kill  the  adulterer.  The  injured  man 

might  or  might  not  bring  the  case  before  the  chief. 

It  is  quite  likely  he  would  kill  his  enemy  first  and 
then  report  it.  Such  a course  would  not  involve  him 
in  much  trouble.  The  chief  would  question  him  and  he 
would  be  told  to  bring  a present  after  which  the 
matter  would  be  closed. 

Another  Chewa  headman  said  that  the  adulterer  might  run  to  the  chief 
for  protection  and  he  would  be  ordered  to  pay  compensation.  If  he 
could  not  do  so,  he  would  be  sold  into  slavery.  Another  said  that  a 
man  would  kill  another  who  had  slept  with  his  wife,  but  that  if  he 
did  so  without  reference  to  the  chief,  he  would  have  to  compensate 
him.  Another  was  explicit  that  a private  demand  for  compensation 
would  be  made  first,  and  that  only  if  private  negotiation  failed 
would  a "case"  be  taken  to  a chief  who  could  order  the  offender's 
kin  to  pay  compensation,  or  order  death.  For  vengeance  against  an 
adulterer  offending  a second  time,  "It  was  not  a heavy  penalty  if 
the  husband  killed  the  adulterer . "10 

Thus  the  raw  material  out  of  which  the  customary  law  of  adultery 
was  to  be  built  by  the  courts  was  varied  both  as  to  whether  it  was 
normally  compensatable  or  punishable  by  death  and  as  to  how  far  it 
was  in  the  "public"  and  how  far  in  the  "private"  realm.  Some  of  the 
differences  regarding  the  latter  might  be  attributable  to  differ- 
ences in  precolonial  political  structure  but  they  may  be  better 

9ZNA  U2/3/1,  27  April  1915. 

l^ZNA  U2/3/l,7?  v.  Maliki  , Fort  Jameson,  26  August  1915,  Evidence  of  Chi- 
nunda, Nyongo;  14  September  1917,  Evidence  of  Mafuta  et  al.. 
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understood  in  the  light  of  the  interest  which  chiefs  and  headmen  had 
in  the  colonial  period  in  exaggerating  their  "traditional"  powers. 
While  Chief  Chinalikila  of  the  Lungu  claimed  that  before  the  whites 
came  an  adulterer  was  brought  to  the  chief  "who  could  order  his 
death  or  mutilation  ...  [or]  also  very  heavy  damages,"  the  "old  men" 
of  Walungu  gave  evidence  that  the  punishment  for  adultery  was  beat- 
ing and  compensation,  regulated  by  the  "old  men"  and  that  a chief 
would  not  attend. 11  To  the  administrators,  however,  and  later,  as 
we  have  seen,  to  the  anthropologists,  only  a model  of  public  power 
which  included  a "judicial"  and  an  "executive"  function  was  compre- 
hensible. If  there  were  chiefs,  they  must  have  had  judicial  powers; 
if  there  were  laws,  they  must  have  had  government  to  carry  them  out. 
Yet  an  understanding  of  the  chiefs'  role  is  more  clearly  expressed 
by  the  witness  who  said  "If  the  husband  has  no  relations  he  reports 
the  matter  to  his  chief. "12 

The  administration  plucked  law  out  of  the  confusion  and  the 
anger.  They  accepted  from  the  witnesses  that  adultery  had  been 
treated  as  criminal  in  precolonial  times  and  that  only  since  British 
administration  had  been  established  had  it  been  treated  as  a civil 
matter  with  the  possible  consequences  of  divorce  or  damages  or  both. 
As  early  as  1910  the  Northeastern  Rhodesian  administration  reported 
that  adultery  had  increased  and  that  damages  for  adultery  were 
"received  with  unfeigned  satisfaction"  by  husbands  who  connived  with 
their  wives  for  self-enrichment.  Other  factors  cited  were  the  long 
absence  of  men  from  home  and  the  substitution  of  civil  penalties  for 
penal  ones  - like  flogging.  It  was  pointed  out  that  adultery  ("which 
I need  hardly  say  often  leads  to  serious  crimes")  was  a criminal 
offense  in  the  Indian  Penal  Code,  and  in  the  Sudan,  and  making  it 
one  in  Northern  Rhodesia  would,  in  the  opinion  of  both  officials  and 
chiefs,  reduce  its  incidence.  Regulations  were  proposed  providing 
for  up  to  two  years,  and  whipping. 13 

In  1916  the  public  prosecutor  of  Northern  Rhodesia  revived  this 
proposal.  To  make  adultery  criminal,  he  advised,  "is  not  to  intro- 
duce any  new  principle.  Among  the  customs  of  most  native  tribes  it 
was  always  seriously  regarded  and  visited  with  severe  penalties;  it 
was  a crime  punishable  with  death,  mutilation  or  enslavement...." 
Even  among  those  who  had  treated  it  as  a civil  wrong,  "the  chiefs 
and  responsible  men  look  on  adultery  with  grave  disfavour  and  would 
welcome  a more  severe  treatment  of  it."  He  warned  that  there  had 
been  a "distinct  weakening  of  the  marriage  tie  among  natives"  and  he 
was  supported  by  the  legal  adviser,  P.  J.  Macdonnell,  who  advised 
that  the  criminalization  of  adultery  was  needed  for  "maintaining  the 
structure  of  native  society. "14 


nZNA  U2/3/1,  Kawamba  Annual  Report,  2/3/14;  30  October  1914. 

12ZNA  U2/3/1,  R v.  Yorcan  , Ndola,  9 June  1916. 

l^ZNA  BS1/44,  Acting  Administrator  to  High  Commissioner,  South  Africa,  11 
November  1910. 


14ZNA  BS  3/81,  16  September  1916,  and  BS  1/44. 
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The  legal  administrators  were  assisted  by  the  High  Court  in 
fashioning  a traditional  crime  out  of  the  distemper  of  the  chiefs 
and  husbands  . In  the  case  of  i?  V.  Uliakawa  in  August  1916,  it  was 
"proven"  by  evidence  from  witnesses  in  customary  law  that  the  Basala 
custom  was  to  put  a man  to  death  for  adultery  with  a chief's  wife, 
while  among  the  Ila  that  offense  was  punished  by  cutting  off  the 
offender's  hands.  That  this  would  have  been  better  described  as  the 
chief's  revenge  - as  an  incidence  of  power  rather  than  a rule  of 
"law"  - did  not  occur  to  the  court  which  was  willing  in  pursuit  of 
sexual  discipline  to  make  a general  rule  for  all  mens'  wives. 15 
Authority  now  existed,  without  extra  legislation,  for  treating  adul- 
tery as  criminal. 

The  "proofs"  of  customary  law,  as  collected  in  court,  were  con- 
fused about  the  punishment  of  women,  for  women  had  not  been  seen  as 
offender  or  offended.  But  the  new  law  was  founded  on  the  male  alli- 
ance against  female  indiscipline.  Both  African  and,  increasingly, 
British  men  were  now  emphasizing  not  the  offense  against  the  husband 
but  the  need  to  punish  the  women.  As  one  chief  complained  at  an  in- 
daba  (council  meeting)  in  1916,  "The  women  should  be  punished 
[but]  when  we  punish  them  they  run  to  the  Magistrate  and  com- 
plain. "16 


In  1917  the  Lozi  put  forward  legislation  in  a situation  in  which 
it  was  reported  that  owing  to  an  increase  in  labor  migration  and  an 
influx  of  money,  the  marriage  tie  was  being  increasingly  lightly 
regarded.  The  Lozi,  it  was  said,  "all  agree  that  the  woman  should 
suffer  as  well  as  the  man. "17  Uliakawa's  case  made  formal  legis- 
lation to  criminalize  adultery  unnecessary,  but  the  Lozi  persisted 
and  the  Khotla  (governing  council)  eventually  passed  a law  fining 
all  women  adulterers  one  head  of  cattle  or,  failing  payment,  requir- 
ing them  to  hoe  for  the  local  chiefs.  Only  a civil  claim  would  be 
available  against  the  man.  British  officials  objected,  both  on  the 
grounds  of  inequitable  treatment  of  the  sexes,  and,  because  women 
had  no  cattle  to  pay,  that  the  result  of  the  law  would  be  to  spread 
the  enforcement  of  compulsory  labor  at  chief's  headquarters  about 
which  there  was  much  sensitivity  following  on  the  recent  strains 
accompanying  the  abolition  of  slavery  in  Barotseland.  But  the  Lozi 
presented  their  effort  in  the  context  of  a general  tightening  of  the 
marriage  law  to  deal  with  the  migrant  situation.  Marriage  was  only 
to  be  recognized  by  the  payment  of  bridewealth;  on  separation  bride- 
wealth must  be  returned;  in  case  of  adultery,  the  offending  man  must 
pay  £2  or  two  head  of  cattle  to  the  husband,  or  £3  or  three  head  if 
he  took  the  woman.  The  women,  who  suffered  nothing  from  these  pay- 
ments, were  to  be  fined.  18  The  new  Lozi  law  was  very  protective 
of  the  absent  migrant  interests.  Bride  price  established  their 
rights  in  women  and  their  rights  to  damages.  The  development  of  the 
penal  adultery  law  might  well  be  understood  in  the  light  of  the 

l^ZNA  U2/3/1,  9 August  1916,  and  see  also  ZNA  Sec.  2/406,  18  May  1920. 

16ZNA  BS  3/81,  16  September  1916. 

17ZNA  BS  3/498. 

l^ZNA  KDE  2/38/3,  14  September  1927,  Native  Commissioner  Balovale  to  Ngambela, 
Lealui,  5 February  1927. 
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defense  of  the  migrants'  interests  by  the  local  native  authorities, 
against  invasion  of  their  paid-for  rights  by  the  local  population  of 
women  and  unmarried  men.  One  might  also  expect  that  the  anxiety  of 
men  to  have  their  rights  defined  and  vigorously  protected  in  their 
absence  fuelled  the  growth  of  rule-making  and  punishing. 

Yet  for  the  British  officials,  the  problem  was  not  solved  by  the 
imposition  of  new  punitive  rules.  They  continued  to  worry  about  the 
morality  of  compensation.  Over  and  over  they  insisted  that  there 
must  be  something  immoral  about  compensating  a man  for  the  injury  of 
his  wife's  adultery  if  he  continued  to  live  with  her.  To  them  the 
offense  was  not  one  committed  by  one  man  against  the  rights  of  ano- 
ther, but  an  offense  committed  by  a woman  against  her  marriage.  They 
were  not  able  to  accept  that  the  husbands  were  acting  honestly,  if 
they  wanted  monetary  damages  but  were  willing  to  go  on  living  with  a 
sexually  impure  and  unfaithful  woman.  As  Tagart,  a leading  "expert 
on  governing  natives,"  put  it,  men  must  not  be  allowed  to  gain  from 
their  wives'  adultery  or,  "the  inevitable  result  will  be  the  disap- 
pearance of  the  last  vestiges  of  respect  for  marital  obligations  and 
an  even  worse  state  of  sexual  immorality  than  obtains  at  present. "19 

The  district  officers  gratefully  seized  on  the  excuse  offered  by 
R V . Uliakawa  to  treat  adultery  as  criminal,  which  they  coupled  on 
the  civil  side  with  giving  divorces  to  husbands  to  rid  them  of  adul- 
terous wives.  While  African  men  were  in  support  of  an  administration 
of  law  which  would  punish  women,  they  were  appalled  by  the  way  in 
which  divorce  became  a consequence  of  bringing  an  action  for  damages 
for  adultery.  Witnesses  on  customary  law  were  at  pains  to  insist 
that  divorce  was  not  a consequence  of  adultery.  20  go  far  as  the 
white  magistrates  were  concerned,  they  thought  they  were  adopting  - 
in  response  to  the  African  demands  - a more  punitive  attitude  tow- 
ards adultery  by  divorcing  adulterous  women  and  allowing  "criminal" 
punishment  under  "customary  law."  But  they  were  achieving  the 
opposite,  in  the  minds  of  African  men,  by  allowing  adulterous  women 
the  untraditional  liberty  of  leaving  their  husbands.  Complaints  were 
voiced  in  the  towns  where  adultery  cases  most  commonly  ended  in 
divorces.  "A  man  may  live  with  his  wife  for  ten  years  and  an  award 
of  15/-  damages  is  made,"  said  Thomas  Mukamba,  of  the  Nkana  Advisory 
Committee,  "This  is  no  use."  Other  members  criticized  the  courts 
which  allowed  adulterers  to  keep  the  women  with  whom  they  had  com- 
mitted adultery.  There  was  general  agreement  that  adulterous  couples 
should  be  sent  home  to  their  families  and  not  be  divorced  in  town. 
"It  is  not  good,"  said  Edward  Sampa,  a descendant  of  Bemba  royalty, 
"that  wives  should  change  hands  ...  just  for  a payment  of  money. "21 

In  the  midst  of  this  turmoil  Judge  Hall  issued  a judicial  cir- 
cular in  1933  withdrawing  the  authority  given  by  Uliakawa 's  case  to 
treat  adultery  as  criminal. 22  Unlike  Judge  Beaufort,  Hall  did  not 

l^ZNA  KSF  1/1/16,  Tagart  to  Magistrate,  Namwala  20  February  1918. 

20znA  U2/3/1. 

21ZNA  Sec.  2/406,  Vol.  2,  Acting  Provincial  Commissioner  to  Chief  Secretary, 
19  September  1939.  Enel,  minutes  of  Nkana  Advisory  Council. 

22ZNA  Sec.  2/419/2,  Judicial  Circular  No.  7 of  1933. 
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seize  upon  the  alleged  punishment  of  adultery  with  a chief's  wife  by 
death  or  mutilation  in  the  past  as  an  excuse  to  bring  penal  sanc- 
tions to  both  men  and  women.  There  was,  he  wrote,  no  reason  to  treat 
it  as  a criminal  offense  now  under  entirely  different  conditions  and 
against  the  "modern  trend."  Three  years  later  the  central  govern- 
ment again  issued  explicit  instructions  that  adultery  be  treated  as 
a civil  matter  only.  Yet  this  apparently  had  little  impact  in  the 
districts.  The  majority  of  secretariat  and  district  officials 
remained  firmly  in  favor  of  a criminal  treatment  of  adultery  under 
the  "customary  law"  (as  one  put  it,  treating  adultery  as  criminal 
was  "clearly"  not  a custom  which  should  be  treated  as  void  because 
it  was  repugnant  to  morality  under  the  Order-in-Council)  and  most 
chief's  courts,  including  the  Lozi  courts,  continued  so  to  treat  it. 
Officials  advised  that  to  change  the  law  would  result  in  an  increase 
in  immorality  and  would  cause  "serious  antagonism"  between  African 
authorities  and  the  central  government.  There  were  African  com- 
plaints that  the  urban  courts  were  not  punishing  as  strictly  as  the 
rural  ones. 23  Ten  years  after  the  judicial  circular  of  1933,  the 
effective  law  of  the  territory  was  still  that  the  Native  Courts 
could  and  did  treat  adultery  as  criminal,  claiming  customary  law  as 
their  authority.  The  increased  freedom  to  divorce  contributed  to  the 
determination  of  African  men  to  treat  adultery  as  a criminal  offense 
and  to  deter  women  from  it  by  criminal  sanctions.  The  demand  was 
made  that  "women  should  be  fined  so  heavily  that  this  practice  can 
be  stopped. "24  There  was  a trend  towards  fining  in  place  of  com- 
pensation, especially  in  the  case  of  repeated  offenses.  And  further- 
more demands  were  being  made  that  women  adulterers  should  be  fined 
more  heavily  than  men  because,  "a  man  pays  dowry  and  that  means  that 
the  woman  had  no  right  to  go  with  another  man.... "25 

While  in  these  circumstances  divorce  might  fortuitously  have 
been  made  easier,  this  was  offset  by  the  effective  criminalization 
of  adultery  through  the  transmutation  of  male  outrage  into  law  via 
the  process  of  "proving"  opinion  in  the  courts  and  then  allowing  its 
adoption  as  "law."  I would  stress  the  effects  of  the  process  of 
"proving  customary  law"  in  the  white  courts.  The  lengthy  process  of 
taking  evidence  and  cross-examining  chiefs  and  elders  (even  Boma 
messengers)  led  to  a stating,  defining,  clarifying,  a regularizing 
of  customary  practices  (both  real  and  manufactured)  in  a way  which 
was  designed  to  turn  fluid  accounts  of  relationships  at  work  into 
rules.  It  must  be  seen  in  other  words  not  as  part  of  the  process  of 
discovering  the  rules  of  customary  law  but  as  a vital  part  of  the 
rule-making  process.  What  kinds  of  rules  would  be  made  out  of  this 
process,  and  how,  and  whether,  they  would  be  applied,  depended  on  a 
combination  of  circumstances:  the  rules  would  reflect  the  current 
anxieties  and  aims  of  the  witnesses,  and  if  these  coincided  with  the 
moral  predilections  and  administrative  purposes  of  the  officials,  a 
"customary  law"  might  become  established.  After  taking  root,  it 
could  grow  to  cover  new  circumstances.  When  the  Western  Province 


23  Ibid. 

24ZNA  Sec.  2/407,  Central  Province  African  Provincial  Council,  30  July  1945, 
Silas  Kobill,  member  for  Mkushi  Rural. 

25  Ibid. , Gerard  Chlpepo,  Broken  Hill  Rural. 
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Regional  Council  met  to  discuss  how  adultery  should  be  handled  in 
the  multi-ethnic  urban  communities,  the  chairman  told  the  meeting 
that  "The  law  relating  to  adultery  and  its  punishment  was  an  African 
customary  law  and  in  urban  areas  it  was  for  the  Urban  African  Courts 
to  decide  these  matters  following  the  principles  of  the  established 
customary  law  on  the  subject.  "26  Yet  by  then  there  was  not  much 
connection  between  the  "established  customary  law"  and  the  confusion 
and  equivocation  of  the  witnesses  on  whose  evidence  it  had  been 
created. 

Toward  A New  Strategy  of  Enquiry 

In  illustrating  the  processes  of  the  making  of  the  customary 
law,  I have  tried  to  provide  materials  by  which  to  underline  my 
initial  point  that  changing  our  approach  to  the  customary  law  of  the 
colonial  period  in  Africa  will  result  in  an  accretion  of  understand- 
ing in  both  the  legal  and  social  history  of  the  period.  Whether  or 
not  precolonial  communities  had  or  did  not  have  "law"  is  to  some 
extent  a dull  definitional  debate  but  the  direction  of  the  answer 
one  gives  to  this  question  and  the  results  of  research  on  the  colo- 
nial period  are  inextricably  connected.  By  adopting  a "no-law" 
approach  we  enable  ourselves  more  clearly  to  pick  out  the  processes 
of  law  creation,  of  the  imposition  of  ways  of  defining  problems  and 
solutions  and  the  forcible  molding  of  institutions,  and,  consequent- 
ly, of  responses.  In  emphasizing  the  peculiar  venue  and  rules  of  the 
game  we  are  better  able  to  understand  the  novel  way  that  it  proceed- 
ed. The  mutation  of  local  claims  into  legal  rules  took  place  in  the 
colonial  courts  through  a process  not  only  of  selective  understand- 
ing by  colonial  officials  but  also  of  selective  presentation  of 
claims . 

To  these  we  must  turn,  because  it  is  in  the  social  and  histori- 
cal context  in  which  claims  about  relationships  are  formulated  and 
advanced  that  the  crucial  part  of  the  process  of  the  making  of  the 
customary  law  lies.  The  destruction  of  the  slavery  and  conquest 
states  destroyed  the  mechanisms  of  power  in  local  societies,  and  in 
our  present  context,  threw  into  flux  the  ways  by  which  men  control- 
led women  and  women  were  quick  to  take  advantage  of  this.  This  alone 
might  have  been  sufficient  to  bring  forth  a search  for  new  ways  of 
legitimating  male  control,  but  we  must  add  to  it  the  strains  on 
relationships  resulting  from  the  demands  of  the  colonial  state  and 
economy  and  the  consequent  development  of  a socioeconomic  system 
based  on  migrant  labor.  Together  with  migrancy  came  the  increasing 
penetration  of  rural  communities  by  an  economy  based  upon  the  circu- 
lation of  commodities  with  its  disruptive  effects  on  relations 
between  generations,  and  between  men  and  women,  and  renewed  need  for 
a way  to  legitimate  the  various  new  claims  being  made  so  vehemently. 
Conflicts  over  the  uses  and  effects  of  money,  and  over  control  of 
the  labor  of  others,  were  conducted  in  the  language  of  an  emerging 
customary  family  law.  Here  our  concern  with  legal  history  comes 
together  with  our  interest  in  social  history,  and  in  particular  with 
the  position  of  women.  The  introduction  of  Western  legal  modes  in 
the  form  of  the  colonial  legal  order  had  the  effect  that  women  were 
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not  able  to  take  advantage  of  a period  of  redefinition  of  relation- 
ships because  it  was  male  claims  which  were  legitimated  as  "custom- 
ary law."  Because  recognition  as  custom  was  virtually  the  only  way 
in  which  Africans  could  impose  their  social  aims  upon  the  colonial 
order,  women's  claims  were  almost  by  definition  non-traditional , and 
could  not  be  made  effective. 


THE  ARTICULATION  OF  LEGAL  SPHERES 

Sally  Engle  Merry 

Legal  changes  often  play  a critical  role  in  social  change;  this 
is  true  with  regard  to  both  changes  in  substantive  law  and  shifts  in 
the  availability  of  mechanisms  for  settling  disputes.  This  paper 
presents  a model  for  conceptualizing  the  impact  of  legal  changes  on 
norms  and  behavior  within  local  social  systems.  By  applying  the 
conceptual  framework  of  dispute  processing  to  situations  where 
courts  and  other  agencies  for  dispute  settlement  with  differing 
rules,  procedures,  and  enforcement  powers  coexist  in  the  same  soci- 
ety, this  model  focuses  on  how  actors  handle  disputes  in  complex 
legal  situations,  and  the  implications  of  actors'  behavior  for  the 
legal  systems  themselves.  Actors  develop  strategies  for  choosing 
between  alternative  modes  of  processing  disputes,  choices  which  have 
implications  for  the  kinds  of  legal  decisions  rendered,  the  patterns 
of  behavior  which  are  reinforced,  and  the  structure  of  the  legal 
systems  themselves. 

Despite  the  widespread  occurrence  of  complex  legal  situations, 
particularly  in  colonial  societies  and  those  experiencing  rapid 
social  change,  this  situation  has  received  relatively  little  atten- 
tion either  in  legal  anthropology  or  comparative  jurisprudence . 1 
The  extensive  anthropological  research  on  legal  systems  in  African 
societies,  for  example,  concentrates  on  the  nature  of  the  substan- 
tive law  or  the  operation  of  a particular  mode  of  settling  disputes 
within  a single  society  rather  than  the  interaction  between  agencies 
in  a single  society  or  between  an  indigenous  agency  and  that  of  the 
larger  society. 2 Even  studies  which  note  the  existence  of  colo- 
nial courts  in  a particular  society  usually  fail  to  incorporate  them 
into  their  analysis  of  disputing  in  that  society. 3 Pospisil's 
work  on  legal  levels  represents  a pioneering  departure  from  this 


few  exceptions  to  this  generalization  are:  Nancy  Tanner,  "Disputing  and 
the  Genesis  of  Legal  Principles  in  Minangkabau , "Southwestern  Journal  of  Anthropol- 
°9y  16,  (1970),  175-401;  Sally  Falk  Moore,  "Individual  Interests  and  Organiza- 

tional Structures:  Dispute  Settlements  as  'Events  of  Articulation,'"  in  Ian  Hamnet, 
ed.,  Social  Anthropology  and  Law  (London,  1977),  159-189;  Michael  J.  Lowy,  "Estab- 
lishing Paternity  and  Demanding  Child  Support  in  a Ghanaian  Town,"  in  Simon  Roberts, 
ed.,  Law  and  the  Family  in  Africa  (The  Hague,  1977);  Philip  Parnell,  "Village  or 
State?  Competitive  Legal  Systems  in  a Mexican  Judicial  District,"  in  Laura  Nader 
and  Harry  Todd,  eds . t The  Disputing  Process:  Law  in  Ten  Societies  (New  York,  1978), 
315-351. 

2e.  E.  Evans-Pritchard , Nuer  (London,  1940);  Max  Gluckman,  The  Judicial 
Process  among  the  Barotse  of  Northern  Rhodesia  (Manchester,  1955);  P.  H.  Gulliver, 
Social  Control  in  an  African  Society  (Boston,  1963). 

^Evans-Pritchard , The  Nuer • Gulliver,  Social  Control  in  an  African  Society. 
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tradition. 4 He  notes  that  "every  functioning  subgroup  in  a soci- 
ety has  its  own  legal  system  which  is  necessarily  different  in  some 
respects  from  those  of  the  other  subgroups. "5  Yet,  he  refers  to 
subgroups  (family,  lineage,  community,  and  political  confederacy) 
which  are  integral  parts  of  a homogeneous  society,  hierarchically 
ranked  and  essentially  similar  in  rule  and  procedure,  so  that  there 
is  little  uncertainty  for  actors  and  relatively  little  choice 
between  legal  levels.  Moore's  conception  of  the  "semi -autonomous 
social  field"  is  very  useful  in  describing  how  a complex  legal  situ- 
ation appears  to  the  actor,  but  does  not  focus  on  the  structures  of 
the  systems  themselves. 6 she  defines  such  fields  as  smaller, 
organized  social  arenas  with  their  own  rules  and  customs  and  means 
of  inducing  compliance,  existing  between  the  body  politic  and  the 
individual.  Each  is  set  "in  a larger  social  matrix  which  can,  and 
does,  affect  and  invade  it,  sometimes  at  the  invitation  of  persons 
inside  it,  and  sometimes  at  its  own  instance. "7 

Lawyers  working  on  problems  of  legal  pluralism,  in  contrast,  are 
more  concerned  with  the  features  of  the  systems  themselves  - with 
substantive  law  and  judicial  procedure  - than  with  the  perceptions 
of  the  actors.  In  particular,  they  are  interested  in  the  problem  of 
"conflict  of  laws":  the  procedures  for  determining  which  set  of 
rules  should  be  applied  in  situations  where  more  than  one  set  of 
laws  and  procedures  exist. 8 Legal  scholars  have  also  worked  on 
blending  the  dual  legal  systems  left  as  a legacy  of  colonialism  into 
unitary,  national  legal  systems. 9 

The  recent  anthropological  interest  in  dispute  processing  - in 
the  ways  disputants  press  their  claims  and  make  choices  between 
remedy  agents,  and  in  the  relationship  between  their  choices  and 
social  organization  - provides  a valuable  conceptual  framework  for 
understanding  the  implications  of  legal  pluralism  and  legal  change 
for  the  social  lives  of  individual  actors. 10  Research  in  this 
tradition  examines  the  relationship  between  dispute  settlement  agen- 

^Leopold  Pospisil,  "Legal  Levels  and  Multiplicity  of  Legal  Systems  in  Human 
Societies,"  Journal  of  Conflict  Resolution , II  (1967),  2-26;  Leopold  Pospisil, 
Anthropology  of  Law:  A Comparative  Theory  of  Law  (New  York,  1971). 

5 Pospisil,  Anthropology  of  Law,  107. 

8Sally  Falk  Moore,  "Law  and  Social  Change:  The  Semi-Autonomous  Social  Field 
as  an  Appropriate  Subject  of  Study,"  Law  and  Society  Review , 7 (1973),  719-746. 

^Moore,  "Law  and  Social  Change,"  reprinted  in  Sally  Falk  Moore,  Law  as  Process: 

An  Anthropological  Approach  (London,  1978),  56. 

8See,  for  example,  M.  B.  Hooker,  Legal  Pluralism:  An  Introduction  to  Colonial 

and  Neo-Colonial  Laws  (London,  1975),  and  Roberts,  ed..  Law  and  the  Family  in  Africa 
(The  Hague,  1977),  2. 

^Kwamena  Bentsi-Enchill , "The  Colonial  Heritage  of  Legal  Pluralism, "Zambia  Law 
Journal , 1 (1969),  1-30. 

l^See  for  example,  Laura  Nader,  "Choices  in  Legal  Procedure:  Shia  Moslem  and 
Mexican  Zapotec,"  American  Anthropologist , 67  (1965),  394;  Laura  Nader,  ed.,  Law  in 
Culture  and  Society  (Chicago,  1969);  Nader  and  Todd,  eds.,  The  Disputing  Process', 
William  Felstiner,  "Influences  of  Social  Organization  on  Dispute  Processing,"  in  Law 
and  Society  Review , 9 (1974),  63-94. 

l^For  example,  Nader,  "Choices  of  Legal  Procedure”;  Laura  Nader  and  Duane 
Metzger,  "Conflict  Resolution  in  Two  Mexican  Communities,"  American  Anthropologist , 

65,  (1963),  584-592;  Michael  J.  Lowy,  "A  Good  Name  is  Worth  More  than  Money:  Stra- 
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cies  within  a single  society, 11  and  between  national  and  local 
modes  of  resolving  disputes. 12  yet  these  studies  generally  ignore 
the  nature  of  the  substantive  law  applied  by  each  dispute  settlement 
forum  and  the  impact  of  the  legal  decisions  rendered  on  behavior. 
Thus,  anthropologists  examining  dispute  processing  and  social  struc- 
ture pay  little  attention  to  the  rules  imposed,  while  lawyers  inter- 
ested in  legal  pluralism  ignore  actors'  disputing  behavior.  This 
paper  offers  a model  which  attempts  to  span  the  two  perspectives. 

Before  analyzing  the  impact  of  legal  change  and  legal  pluralism 
on  norms  and  behavior,  it  is  essential  to  define  what  we  mean  by 
law.  Hoebel  and  Llewellyn's  classic  analysis  of  three  ways  of  con- 
ceptualizing law  is  very  useful  here. 13  The  first  concerns  the 
rules  themselves,  the  ideal  patterns  or  "right  ways"  of  behavior 
against  which  actions  are  judged. 14  The  second  looks  at  actual 
behavior  - regular  patterns  of  action  which  constitute  "rules"  in 
the  statistical  sense.  The  third  focuses  on  the  content  of  deci- 
sions rendered  in  cases  of  trouble  or  conflict.  These  decisions, 
formulated  by  fora  for  resolving  disputes,  usually  reflect  norms 
relevant  to  the  dispute  and  dictate  future  behavior.  Clearly,  all 
three  aspects  of  law  are  interrelated.  Legal  decisions  are  made  in 
terms  of  norms ; conflicts  arise  from  actual  behavior  and  are  pursued 
according  to  regular  patterns;  and  decisions  affect  both  norms  and 
future  actions. 15 

Many,  if  not  most,  societies  contain  a multiplicity  of  fora  for 
resolving  disputes,  each  with  its  own  set  of  rules,  procedures,  and 
modes  of  enforcement.  Courts  are  the  most  highly  specialized  of 
such  institutions,  but  are  generally  not  the  only  one,  even  in 
industrialized  societies  where  they  function  alongside  systems  of 
labor  and  business  arbitration,  religious  and  ethnic  community 
courts  (such  as  rabbinical  courts),  and  a wide  range  of  informal 
means  of  mediating  disputes  within  communities  and  organizations. 
Our  tendency  to  view  systems  of  dispute  settlement  as  unitary  and 
rooted  in  statutes  and  courts  may  grow  from  our  own  assumption  of 

tegies  of  Court  Use  in  Urban  Ghana,"  in  Nader  and  Todd,  eds..  The  Disputing  Process , 
181-209;  June  Starr,  "Turkish  Village  Disputing  Behavior,"  in  Nader  and  Todd,  eds.. 
The  Disputing  Process , 122-152,  Barbara  Yngvesson,  "Responses  to  Grievance  Behav- 
ior: Extended  Cases  in  a Fishing  Village,"  American  Ethnologist  , 3 (1976),  353- 

374. 


12por  example,  Jane  Collier,  Law  and  Social  Change  among  the  Zinacantan  (Stan- 
ford, 1973);  Parnell,  "Village  or  State?” 

Llewellyn  and  E.  A.  Hoebel,  The  Cheyenne  Way:  Conflict  and  Case  Law  in 
Primitive  Jurisprudence  (Norman,  1941). 

l^Llewellyn  and  Hoebel,  The  Cheyenne  Way  , 21. 

l^This  definition  does  not  exhaust  the  possible  ways  of  defining  law.  The 
question  of  what  law  is  has  engaged  the  attention  of  prominent  legal  anthropologists 
for  many  years.  Two  basic  positions  have  emerged  from  this  controversy,  according 
to  Hilda  and  Leo  Kuper,  eds.,  Africa  Law:  Adaptation  and  Development  (Berkeley, 
1965),  14.  The  first  defines  law  as  rules  of  conduct  enforced  by  some  set  of  social 
mechanisms  which  are  recognized  as  legitimate  wielders  of  force.  A second  position 
views  law  as  a narrow  subdivision  of  the  realm  of  social  control,  including  only 
those  rules  applied  through  specialized  institutions  governed  by  secondary  rules 
about  how  primary  rules  are  to  be  applied.  Malinowski  represents  the  first  posi- 
tion, Fallers  the  second.  The  former  definition  accords  most  societies  some  system 
of  law  while  the  latter  defines  stateless  societies  as  lacking  law.  As  Fallers 
argues,  the  issue  may  be  confounded  by  a belief  that  to  deny  the  existence  of  law  in 
a society  is  to  condemn  it.  [See  Lloyd  Fallers,  Law  Without  Precedent:  Legal  Ideas 
in  Action  in  the  Courts  of  Colonial  Busoga  (Chicago,  1969)].  Clearly,  the  defini- 
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the  unity  of  law,  a doctrine  springing  from  centralization  of  the 
legal  system  under  the  political  leadership  of  the  state. 16  Yet 
this  vision  ignores  much  of  law,  even  in  American  society,  and  neg- 
lects far  more  in  societies  without  centralized  state  power.  In 
many  societies,  alternative  modes  of  resolving  disputes  coexist 
which  are  rooted  in  vastly  different  legal  principles.  With  the 
transfer  of  entire  legal  systems  across  political  and  cultural 
boundaries  occurring  along  with  conquest  or  colonialism,  situations 
arise  in  which  laws,  ideas,  principles  and  procedures  drawn  from 
very  different  cultures  and  levels  of  social  organization  coexist  in 
the  same  society.  Legal  scholars  term  this  situation  "legal  plural- 
ism. "17 


These  alternative  modes  of  resolving  disputes  constitute  what  I 
term  legal  spheres:  a legal  sphere  consists  of  a system  of  rules,  a 
set  of  dispute  settlement  fora  where  socially  legitimate  third  par- 
ties facilitate  arriving  at  settlements,  and  usually  some  means  for 
pressuring  adherence  to  these  settlements.  Customary  law  courts, 
colonial  courts,  community-based  dispute  settlement  processes  such 
as  moots  and  mediation,  religious  councils  and  leaders,  and  family 
elders  are  examples  of  legal  spheres.  Each  legal  sphere  possesses 
the  following  characteristics:  (1)  a set  of  rules,  either  commonly 
shared  customs  or  laws  enacted  by  a political  authority;  (2)  a set 
of  regular,  accepted  procedures  for  handling  disputes,  either  formal 
or  informal,  which  rely  to  varying  degrees  on  adjudication,  arbitra- 
tion, and  mediation;  (3)  a political  and  economic  context  within 
which  the  third  party  (the  mediator,  arbitrator,  or  judge)  operates 
and  from  which  he  derives  power  to  make  decisions  and  to  enforce 
them,  and  (4)  a structure  of  accessibility  specifying  economic, 
sex-linked,  ethnic,  and  other  requirements  for  access  to  the  legal 
spheres. 

From  the  perspective  of  the  individual  actor,  legal  spheres 
present  alternative  ways  of  prosecuting  grievances  or  disputes. 
They  represent  a series  of  options  with  varying  costs  and  benefits 
depending  on  the  accessiblility , expense  in  time  and  money,  nature 
and  predictability  of  outcome,  and  social  costs  in  reputation  for 
moral  virtue  incumbent  upon  the  use  of  each  legal  sphere.  Con- 
fronted with  multiple  ways  of  pressing  a grievance,  actors  will 
choose  the  alternative  which  promises  the  greatest  or  most  reliable 
benefit  at  the  lowest  cost  in  light  of  the  knowledge  available  to 
them.  Choices  are  not  unlimited,  however,  and  any  individual  actor 
may  find  his  options  severely  constrained  by  such  factors  as  his 
ethnic  identity,  social  class,  or  place  of  residence.  Furthermore, 
once  started  on  a particular  path,  such  as  the  colonial  legal  sys- 
tem, the  individual  actor  may  find  it  impossible  to  shift  to  another 
legal  sphere.  Finally,  legal  spheres  are  usually  hierarchically 
ranked  and  of  unequal  power.  Since  each  is  associated  with  a 
political  context,  some  are  likely  to  dominate  others  and  have  the 
power  to  overturn  the  decisions  of  others. 

tion  adopted  must  depend  on  its  value  for  the  problem  at  hand.  On  that  basis,  I am 
adopting  a broad  definition  of  law  since  I wish  to  examine  the  interaction  of  rules 
in  complex  situations  in  which  only  some  kinds  of  rules  could  be  described  as  law 
under  the  narrow,  second  definition. 

1 ^Llewellyn  and  Hoebel,  The  Cheyenne  Way,  59-60. 

l^See,  for  example,  Hooker,  Legal  Pluralism. 
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Thus,  this  model  focuses  on  the  interaction  between  systems  and 
actors.  Actors'  strategies  may  change  over  time  with  shifts  in 
information  about  how  legal  spheres  operate  and  with  alterations  in 
the  legal  spheres  themselves.  As  actors  learn  how  new  legal  spheres 
operate  - what  new  dispute  resolution  fora  are  available,  what  kinds 
of  decisions  they  render,  what  kinds  of  evidence  they  accept,  and 
what  forms  of  enforcement  power  they  possess  - their  patterns  of  use 
will  shift.  The  more  a particular  legal  forum  is  used,  the  more 
information  about  it  spreads  through  the  population,  thus  altering 
future  strategies.  At  the  same  time,  the  cumulative  impact  of 
actors'  strategies  has  an  effect  on  the  systems  themselves.  In  the 
Copperbelt  of  Zambia  during  the  colonial  era,  for  example,  Africans 
increasingly  ignored  rural-based  legal  spheres  in  favor  of  secular, 
non-tribal  modes  of  resolving  disputes  which  rendered  decisions  in 
terras  of  urban  norms  rather  than  rural  customs.  As  a result,  the 
mine  management  gradually  developed  a new,  more  secular  forum  for 
resolving  disputes  for  the  African  population  which  neither  enforced 
the  customs  of  the  rural  areas  nor  relied  on  the  authority  of  rural 
chiefs  and  leaders. 18 

The  impact  of  multiple  legal  spheres  on  norms  and  behavior  fur- 
ther depends  on  the  interaction  between  the  legal  spheres  them- 
selves. The  notion  of  articulation  provides  a useful  way  of  think- 
ing about  this  interaction.  The  legal  spheres  articulate  as  gears 
in  a machine:  they  are  separate  systems  which  interlock  in  regular, 
patterned  and  somewhat  rigid  ways.  Legal  spheres  are  generally 
unequal  in  power,  reflecting  the  nature  of  the  particular  political 
entities  supporting  each.  The  more  powerful  legal  sphere  may  serve 
as  a place  of  appeal  from  lower-level  decisions  when  disputants  have 
rights  of  appeal,  know  about  these  rights,  and  consider  the  costs 
manageable.  In  situations  of  plural  law  created  by  colonialism,  for 
example,  the  legal  sphere  administered  by  the  state  dominates  over 
that  charged  with  enforcing  customary  law  over  indigenous  peo- 
ples. 19  insofar  as  the  dominant  legal  sphere  reverses  the  deci- 
sions of  the  servient  sphere  and  limits  its  jurisdiction,  it  reduces 
the  impact  of  this  sphere  on  behavior.  When  mediators  and  dispu- 
tants expect  that  the  dominant  sphere  will  reverse  the  decisions  of 
a servient  sphere,  they  may  even  take  this  into  account  in  the  deci- 
sions they  render  in  the  village. 20 

However,  the  influence  of  the  dominant  sphere  is  constrained  by 
its  accessibility.  In  a rural  area  remote  from  colonial  courts,  for 
example,  an  appeal  to  these  courts  may  seem  so  costly  and  difficult 
that  it  is  virtually  impossible.  Consequently,  even  though  a dispu- 
tant might  feel  fairly  sure  that  he  could  win  on  appeal  to  these 
courts,  the  costs  of  a legal  victory  might  outweigh  the  gains.  In  a 
rural  area  of  Zambia  in  1970,  for  example,  rates  of  appeal  from 
local  court  decisions  to  the  magistrate's  court  in  the  city  were 

^Harries- Jones,  "Marital  Disputes  and  the  Process  of  Conciliation  in  a 
Copperbelt  Town,"  Human  Problems  in  British  Central  Africa,  35  (1964),  29-73.  A 

later  section  of  this  paper  will  develop  this  point  further. 

1 ^Hooker,  Legal  Pluralism , 454. 

20For  example,  see  Collier,  Law  and  Social  Change  among  the  Zinacantan. 
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low.  Of  532  cases  heard  before  the  local  court,  only  20  were 
appealed,  and  in  only  one  case  was  the  local  court's  decision  over- 
turned. Although  the  villagers  did  not  know  these  statistics,  the 
general  sentiment  existed  that  for  civil  cases,  the  local  court  was 
in  spirit,  if  not  in  fact,  the  high  court  of  the  chief  taincy.  21 
Earlier  studies  of  court  use  in  the  Copperbelt  indicate  similarly 
low  rates  of  appeal. 22  Furthermore,  in  remote  areas,  local  courts 
may  enforce  national  laws  erratically  or  not  at  all,  depending  on 
their  enthusiasm  for  the  law,  as  Barnes  found  among  the  Ngoni  in 
colonial  Zambia. 23  Contemporary  reformers  pursuing  legal  strate- 
gies to  effect  social  change  have  discovered  that  without  intensive, 
low-level  administrative  machinery  for  enforcing  new  laws,  these 
laws  will  have  relatively  little  impact  except  in  urban  areas. 24 

Forms  of  Legal  Pluralism 

Every  society  contains  a multiplicity  of  legal  spheres  to  some 
extent.  Under  some  conditions,  however,  a society  can  develop  legal 
spheres  sharply  divergent  in  rules  and  organization.  In  these  situ- 
ations, law  is  often  used  by  one  group  or  class  to  impose  its  will 
on  others.  Legal  pluralism  can  develop  under  a range  of  circum- 
stances: (1)  when  a new  legal  system  is  imposed  through  conquest 
which  competes  with  an  indigenous  system,  (2)  when  a society  borrows 
a new  legal  system  through  cultural  contact,  (3)  when  a society 
makes  a political  decision  to  introduce  a new  legal  system,  and  (4) 
when  a new  mode  of  resolving  disputes  develops  within  a single  soci- 
ety in  response  to  economic  and  social  changes.  The  first  two  are 
externally  induced  forms  of  legal  pluralism;  the  second  two  repre- 
sent cases  where  legal  pluralism  arises  from  internal  changes  in  the 
society  itself. 

(1)  Conquest  creates  a situation  of  legal  pluralism  when  the 
conquering  society  imposes  its  legal  system  on  the  indigenous  popu- 
lation, yet  allows  them  to  maintain  remnants  of  their  own  system  of 
handling  disputes.  The  Lozi,  for  example,  conquered  twenty-five 
different  peoples  in  western  Zambia  in  the  mid-eighteenth  century, 
instituting  a system  of  state  courts  connected  to  the  Lozi  king 
which  served  as  a place  of  appeal  from  the  indigenous  family  and 
village  moots.  25  in  this  case,  the  two  legal  spheres  were  rela- 
tively similar  in  law  and  procedure. 

Colonialism  established  a kind  of  legal  pluralism  where  the 
societies  providing  the  legal  systems  differed  far  more  in  culture 


2lRichard  Canter,  "Dispute  Settlement  and  Dispute  Processing  in  Zambia:  Indi- 
vidual Choice  Versus  Societal  Constraints,"  in  Nader  and  Todd,  eds.,  The  disputing 
Process,  256. 

22A.  L.  Epstein,  Politics  in  an  Urban  African  Community  (Manchester,  1958), 

233. 


2^J.  A.  Barnes,  "The  Politics  of  Law,”  in  M.  Douglas  and  P.  Kaberry,  eds., 

Man  in  Africa  (London,  1969). 

2 ^Hooker,  Legal  Pluralism , 408-409. 

25Gluckman,  Judicial  Process  among  the  Barotse  ; William  M.J.  Binsbergen,  "Law 
in  the  Context  of  Nkoya  Society,"  in  Roberts,  ed.,  Law  and  Family  in  Africa 
39-69. 
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and  social  organization,  so  that  the  discrepancy  between  legal 
spheres  was  far  greater.  The  British  conquest  of  central  and  south- 
ern Africa,  for  example,  joined  societies  of  vastly  different  forms 
of  law  and  social  organization.  British  colonial  policy  allowed 
indigenous  peoples  to  retain  their  customary  rules  and  procedures 
for  resolving  disputes,  especially  with  regard  to  family  and  prop- 
erty law.  They  created  a separate  system  of  courts  to  regulate 
Africans  alongside  the  British  courts  which  imposed  English  law  on 
non-Africans . 26 

Yet  the  British  did  not  allow  the  indigenous  peoples  to  retain 
their  traditional  legal  systems  untouched.  "Customary  law"  was  an 
amalgam  of  traditional  laws,  the  values  of  brokers  linking  indi- 
genous peoples  and  the  colonial  authorities,  and  European  ideas.  The 
British  also  asserted  the  right  to  declare  some  aspects  of  tradi- 
tional law  "barbarous"  and  recognized  African  law  only  with  the 
proviso,  "such  law  or  custom  not  being  repugnant  to  natural  justice, 
equity,  or  good  conscience,  nor  incompatible  either  directly  or  by 
necessary  implication  with  any  law  ...  in  force. "27  Dispute 
exists  concerning  the  extent  to  which  the  British  judges  used  this 
repugnancy  principle  to  strike  down  important  principles  of  African 
law  and  custom, 28  but  it  clearly  provided  important  discretionary 
powers  to  British  judges  and  perpetuated  the  widespread  British 
assumption  that  their  own  law  and  procedure  was  more  rational,  just, 
and  civilized  than  its  African  counterpart.  Moreover,  although 
Africans  were  theoretically  judged  by  African  law  even  in  British 
courts,  in  reality  the  judges  often  had  difficulty  determining  what 
African  law  said,  particularly  since  it  was  more  fluid  and  less 
codified  than  British  law.  The  policy  of  asking  expert  witnesses  to 
describe  the  relevant  aspects  of  African  law  in  court  or  relying  on 
tests  of  customary  law  - the  common  solutions  to  the  dilemma  - may 
have  distorted  the  African  law  imposed  by  the  British  courts. 

The  British  colonial  government  in  Africa  established  a dual 
legal  system  with  Superior  Courts  staffed  by  magistrates  and  judges 
trained  in  English  law  for  Europeans,  and  African  courts,  either 
pre-existing  or  newly  formed,  to  administer  African  law  to  Afri- 
cans. 29  xhe  British  courts  served  as  courts  of  first  instance  for 
Europeans  and  as  courts  of  appeal  for  Africans,  except  in  cases 
involving  witchcraft  or  capital  offenses  which  went  directly  to  the 
British  courts.  Africans  had  a small  amount  of  flexibility  in 
deciding  between  African  and  British  courts.  The  right  of  appeal 
from  African  to  British  courts  existed,  although  it  was  rarely  used. 
Further,  in  some  areas,  such  as  Natal  Province  in  South  Africa,  an 
educated  African  could  apply  for  the  right  to  be  judged  according  to 


2%ooker,  Legal  Pluralism’,  Bentsi-Enchill,  "The  Colonial  Heritage  of  Legal 

Pluralism";  Francis  Snyder,  "Colonialism  and  Legal  Form:  The  Creation  of  Customary 
Law  in  Senegal,"  Paper  presented  at  the  Law  and  Society  Meetings,  1980. 

^Bentsi-Enchill,  "The  Colonial  Heritage  of  Legal  Pluralism,"  70. 

28  Ibid  ; Snyder,  "Colonialism  and  Legal  Form." 

^Hooker,  Legal  Pluralism ; Bentsi-Enchill,  "The  Colonial  Heritage  of  Legal 

Pluralism. " 
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English  law  in  an  English  court. 30  m Northern  Rhodesia,  however, 
when  an  African  had  a conflict  with  a European,  he  had  no  choice  but 
to  turn  to  the  European  court,  since  a European  could  not  appear  as 
a witness  or  defendant  in  an  African  court.  An  African  plaintiff 
injured  by  a European's  infringement  of  a principle  of  African  law 
had  no  access  to  any  court  which  would  recognize  his  claim,  since 
the  defendant  could  not  appear  in  a court  enforcing  African  law. 31 

The  courts  themselves  faced  ticklish  "choice  of  law"  problems  in 
deciding  which  set  of  laws  and  procedures  should  be  applied  to  a 
particular  case,  a situation  which  probably  often  acted  to  the 
detriment  of  African  litigants.  Disputes  between  Europeans  and 
Africans,  for  example,  were  governed  by  English  law  unless  this 
could  be  shown  to  cause  "substantial  injustice. "32  However,  in 
one  1938  case,  an  African  carpenter  who  brought  suit  against  a for- 
eign company  for  breach  of  contract  after  the  expiration  of  the 
English  statute  of  limitations  lost,  despite  the  fact  the  African 
law  contains  no  similar  provision  and  the  plaintiff  was  ignorant  of 
this  provision  of  English  law. 33  When  Africans  drew  up  documents 
such  as  deeds,  mortgages,  or  commercial  transactions  apparently 
based  on  English  models,  they  were  judged  to  acquiesce  implicitly  to 
the  full  imposition  of  English  law  regarding  these  documents  despite 
their  ignorance  of  its  provisions . 34  African  litigants  in  the 
colonial  era  found  themselves  confronting  an  African  legal  sphere 
somewhat  altered  by  European  influence  and  a European  legal  sphere 
vastly  different  from  their  own,  organized  according  to  very  differ- 
ent principles,  imposing  laws  of  which  they  were  ignorant,  and  rely- 
ing on  quite  different  procedures  for  considering  evidence  and  mak- 
ing decisions. 

(2)  A new  legal  sphere  can  also  develop  through  contact  between 
different  cultures  and  societies  and  voluntary  borrowing.  This 
pattern  is  probably  fairly  common,  although  rarely  documented.  One 
example  is  the  introduction  of  a Tswana  headman  to  the  San  hunting 
and  gathering  peoples  of  Botswana.  The  San  traditionally  settled 
disputes  through  informal  mechanisms  of  gossip,  shaming,  joking,  and 
the  threat  of  violence, 35  but  in  recent  years  one  group  which  has 
become  more  sedentary  has  turned  to  a Tswana,  a member  of  the  adja- 
cent pastoral  Bantu  society,  to  judge  their  cases.  Lee  argues  that 


^Leslie  Rubin,  "The  Adaptation  of  Customary  Family  Law  in  South  Africa,"  in 
Kuper  and  Kuper,  eds. , African  Law. 

3-*-A.  L.  Epstein,  "The  Role  of  African  Courts  in  Urban  Communities  of  the 
Northern  Rhodesia  Copperbelt , " Human  Problems  in  British  Central  Africa,  13  (1953), 


32Bentsi-Enchill,  "The  Colonial  Heritage  of  Legal  Pluralism,"  28. 


3/*Ibid  25-26. 

35Lorna  Marshall,  "Sharing,  Talking,  and  Giving:  Relief  of  Social  Tensions 
among  '.Rung  Bushmen,"  Africa , 31  (1961),  231-249. 
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this  mode  of  settling  disputes  frees  the  San  from  the  burden  of 
relying  on  allies  and  the  threat  of  force  to  assert  their  rights. 36 

(3)  New  legal  spheres  may  also  develop  as  a response  to  internal 
social  change.  In  recent  years,  some  developing  nations  have 
imposed  large-scale  legal  reforms  in  an  effort  to  modernize  their 
societies  or  to  introduce  a revolutionary  social  order.  In  1957, 
for  example,  Ethiopia  drafted  an  entirely  new  set  of  legal  codes, 
patterned  after  those  of  Western  Europe,  in  an  effort  to  restructure 
Ethiopian  society. 37  Although  the  code  was  intended  to  transform 
society  by  introducing  a new  set  of  rules,  completely  replacing  both 
the  existing  written  and  customary  laws,  many  features  of  the  tradi- 
tional system  continued  to  exist.  Polygamy  was  outlawed  in  the  new 
code,  for  example,  although  one  third  of  the  population  was  Muslim 
and  Islamic  law  permitted  up  to  four  wives.  This  population  contin- 
ued to  use  Islamic  courts  which  administered  Islamic  law  when  both 
parties  were  Muslim;  eradication  of  the  Islamic  legal  system  proved 
politically  impractical.  Turkey  similarly  attempted  wholesale 
modernization  through  the  adoption  of  a new  legal  code  based  on  a 
Swiss  model. 38  China's  1950  Marriage  Laws  attempted  to  restruc- 
ture the  marriage  and  divorce  patterns  of  Chinese  society  in  the 
light  of  a revolutionary  ideology,  but  have  failed  to  penetrate  to 
all  segments  of  society. 39  As  nations  extend  their  national 
courts  into  remote  rural  regions,  they  create,  in  effect,  a new 
legal  sphere  for  the  residents  of  these  areas  as  these  courts  become 
a potential  resource  in  village  disputes. 40 

(4)  Finally,  internal  changes  associated  with  economic  growth, 
urbanization,  and  labor  migration  create  new  social  situations  out- 
side the  traditional  legal  spheres.  These  settings  thrust  together 
peoples  of  differing  cultures  and  legal  systems  who  lack  shared 
norms  or  institutions  for  handling  their  disputes,  forcing  them  to 
construct  new  legal  spheres.  The  next  section  of  this  paper  will 
consider  one  situation  of  this  kind,  the  Copperbelt  of  Zambia  during 
the  colonial  period,  when  it  was  a mushrooming  urban  area  attracting 
migrants  from  a wide  number  of  societies  throughout  Central  Africa. 
Here,  town  dwellers  found  themselves  working  with,  living  with  and 
occasionally  marrying,  members  of  different  societies  in  an  entirely 
new  urban  environment.  This  paper  documents  the  gradual  development 
of  new,  urban-based  legal  spheres  in  these  new  situations. 


^Richard  Lee,  "The  iKung  Bushmen  of  Botswana,"  in  M.  Bicchieri,  ed.,  Hunters  and 
Gatherers  Today  (Ntew  york,  1972),  327-368;  Elizabeth  Colson,  Tradition  and  Con- 
tract: The  Problem  of  Order  (Chicago,  1974). 

^Hooker,  Legal  Pluralism , 399-400. 

3 8 Ibid  , and  June  Starr  and  Jonathan  Pool,  "The  Impact  of  a Legal  Revolution 
in  Rural  Turkey,"  Law  and  Society  Review,  8 (1974),  553-560. 

39florma  Diamond,  "Collectivization,  Kinship,  and  the  Status  of  Women  in  Rural 
China,"  in  Rayna  Reiter,  ed . , Toward  an  Anthropology  of  Women  (New  York,  1975), 
372-396. 

^Ophis  process  has  been  documented  in  Mexico,  by  Collier,  Law  and  Social  Change 
among  the  Zinacantan  , and  in  Afghanistan,  by  Schuyler  Jones,  Men  of  Influence 
in  Nuristan:  A Study  of  Social  Control  and  Dispute  Settlement  in  Waigal  Valley 3 
Afghanistan  (London,  1974). 
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Legal  Pluralism  by  Conquest:  Two  Case  Histories 


An  example  of  the  handling  of  a case  of  accidental  homicide  in 
colonial  Zambia  illustrates  the  vast  gap  between  the  British  and 
African  legal  spheres,  and  the  importance  of  understanding  how 
these  spheres  interacted.  In  1948,  a man  inadvertently  killed  a 
friend  from  an  adjacent  village  in  Tongaland  during  a beer  drink,  a 
case  analyzed  in  detail  by  Colson. 41  The  villagers  handled  the 
potential  dispute  by  arranging  to  pay  compensation,  the  kin  of  the 
murderer  agreeing  to  compensate  the  kin  of  the  victim  under  threat 
of  a vengeance  raid  between  the  two  adjacent  and  intermarried  vil- 
lages if  they  failed  to  settle.  Colson  describes  how  the  existence 
of  these  cross-cutting  ties  of  kinship  and  marriage  pressured  both 
sides  to  settle  and  averted  a feud.  The  primary  concern  of  both 
parties  was  to  arrange  compensation  for  the  death,  not  to  ascertain 
the  facts  of  the  case  or  the  particular  rule  which  had  been  violated. 

However,  the  murderer  was  also  arrested  by  the  British  authori- 
ties, tried,  convicted,  and  sentenced  to  a one-year  jail  sentence. 
His  kin  group  then  balked  at  actually  handing  over  the  promised 
payment  of  cattle,  arguing  that  they  had  already  paid  - their  kins- 
man was  in  jail  - protected  as  they  were  by  the  knowledge  that  the 
British  prohibited  vengeance  raids.  Here,  the  British  court's 
intervention  clearly  began  to  affect  dispute  settlement  within  the 
Tonga  village. 

In  contrast,  the  Northern  Rhodesia  Law  Reports  describe  a simi- 
lar case  which  occured  in  1952,  also  in  Tongaland,  which  was  handled 
by  the  High  Court,  the  highest  court  in  the  English  system.  In  this 
case,  a young  man  had  had  sexual  relations  with  a young  girl  and 
inflicted  injuries  from  which  she  subsequently  died.  The  court 
considered  first  whether  the  young  man's  admission  of  his  act  to  the 
village  headman,  made  before  the  girl  died,  was  admissible  as  evi- 
dence or  whether  it  was  coerced,  then  whether  the  event  could  be 
construed  as  a rape  or  defilement  under  the  Penal  Code. 42  since 
defilement  is  defined  in  the  code  as  a sexual  assault  on  a girl 
under  sixteen,  the  court  confronted  the  knotty  problem  of  determin- 
ing the  age  of  the  victim  in  a society  which  does  not  reckon  age  by 
years.  The  legal  status  recognized  by  the  villagers  - that  the  girl 
was  not  yet  ripe  for  marriage  - did  not  correspond  to  the  judge's 
legal  category  of  age  in  years.  The  court  determined  that  the  man's 
actions  were  brutal,  in  that  they  resulted  in  death,  and  sentenced 
him  for  manslaughter,  but  not  murder. 

Despite  the  obligation  to  make  this  decision  in  terms  of  Tonga 
law,  the  court  apparently  failed  to  consider  the  relevant  Tonga  laws 
which  specify  that  an  adult  man  who  has  intercourse  with  a girl 
below  the  age  of  puberty  is  acting  improperly,  but  that  a girl  and  a 


^Elizabeth  Colson,  "Social  Control  and  Vengeance  in  Plateau  Tonga  Society," 
Africa  23  (1953),  199-212. 

42  Northern  Rhodesian  Lau  Reports ^vol.  V;  J.  Q.  Feamley  Scarr,  ed . , "Regina 
vs.  Samson  Manuwa,"  Criminal  Case  No.  45  of  1952  (Lusaka,  1952). 
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boy  of  the  same  age  may  have  sexual  play  before  puberty. 43  The 
critical  questions  in  Tonga  society  then  are  the  age  of  the  male  and 
whether  or  not  the  girl's  puberty  ceremony  has  occurred.  After 
this,  a woman  is  expected  to  have  a full  sex  life  and  is  considered 
ready  for  marriage.  Thus,  the  court  considered  the  case  in  terms  of 
the  British  legal  concepts  of  rape  and  defilement  and  imposed  a 
penal  sanction,  while  Tonga  law  would  consider  the  case  in  terms  of 
relative  age  and  sexual  status  of  both  boy  and  girl  and  would  have 
imposed  a compensatory  sanction.  These  significant  differences  in 
law  and  procedure  clearly  produce  very  different  outcomes  with  dif- 
fering implications  for  the  kinds  of  behavior  which  are  reinforced 
or  discouraged  by  the  legal  system  and  the  kinds  of  choices  actors 
will  make  between  legal  spheres  when  they  are  free  to  choose. 

Legal  Spheres  on  the  Copperbelt  in  Colonial  Zambia 

The  Copperbelt  of  Zambia  during  the  colonial  era  provides  an 
excellent  setting  in  which  to  examine  the  articulation  of  legal 
spheres.  During  the  period  from  1930  to  1960,  these  rapidly  growing 
towns  contained  a multiplicity  of  dispute  settlement  fora  with  sig- 
nificant differences  in  substantive  law,  procedure,  and  sanctions, 
ranging  along  a continuum  from  those  close  to  indigenous  African 
patterns  to  those  close  to  English  law.  As  with  other  British  colo- 
nies, Northern  Rhodesia  had  two  distinct  but  interlocking  legal 
systems,  one  for  Africans  enforcing  customary  law,  and  another  for 
Europeans,  applying  English  law. 44  However,  in  the  emerging  urban 
society,  new  forms  of  resolving  disputes  also  emerged. 

It  appears  that  the  Copperbelt  contained  three  legal  spheres: 
one  administered  by  the  colonial  government,  one  rooted  in  rural 
institutions  and  customs,  and  one  emerging  among  the  urbanized  Afri- 
cans. Because  of  the  wealth  of  ethnographic  information  on  urban 
courts  and  dispute  settlement  which  exists  for  Luanshya  during  this 
period,  I will  focus  on  this  particular  Copperbelt  town. 

Unfortunately,  legal  anthropologists  in  the  1950s  were  generally 
not  interested  in  choices  of  dispute  processing  agencies  and  liti- 
gant strategies,  so  that  despite  detailed  examinations  of  the  organ- 
ization, procedure,  and  norms  of  these  agencies,  we  know  little 
about  how  litigants  perceived  them  or  about  how  legal  decisions 
affected  behavior.  The  wealth  of  detailed  case  studies  does  provide 
some  indications  about  patterns  of  use,  however,  and  suggests  that 
litigants  did  consciously  choose  between  alternative  legal  spheres. 
Further,  it  appears  that  the  cumulative  impact  of  their  choices 
affected  the  legal  spheres  themselves.  However,  because  of  gaps  in 
the  available  data,  this  discussion  can  only  be  suggestive.  It  is 
not  intended  as  a definitive  analysis  of  the  Copperbelt  situation, 
but  only  as  an  illustration  of  the  potential  of  a theoretical  model 
focusing  on  legal  spheres  and  actors'  choices  between  dispute  proc- 
essing fora  and  spheres.  It  is  intended  to  raise  questions  and  to 
indicate  directions  for  future  research. 

^^Elizabeth  Colson,  Marriage  and  Family  among  the  Plateau  Tonga  of  Northern 
Rhodesia  (Manchester,  1958),  273-275. 
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The  first  copper  mines  opened  along  the  northern  edge  of  North- 
ern Rhodesia  in  1927,  and  by  1929,  some  22,000  Africans  were  em- 
ployed in  the  rapidly  growing  towns.  Despite  a disastrous  decrease 
in  copper  production  during  the  Depression,  the  mines  gradually 
expanded  and,  by  1950,  the  Copperbelt  was  a settlement  of  some 
178,000  Africans  and  about  22,000  Europeans  and  Asians. 45  These 
new  urban  settlements  had  two  distinctive  features:  first,  they 
were  extremely  diverse  in  ethnic  terms,  since  the  Copperbelt  drew 
workers  from  many  different  societies  in  Northern  Rhodesia,  Nyasa- 
land  and  Southern  Rhodesia.  Second,  the  vast  majority  of  Africans 
lived  under  the  strict  control  of  the  mine  management  in  housing 
compounds. 46  Housing  was  available  only  as  long  as  a worker  was 
employed,  and  the  mine  assigned  houses  on  the  basis  of  employment 
status,  not  ethnic  identity.  Consequently,  not  only  did  African 
migrants  work  next  to  individuals  of  different  ethnicity,  but  they 
usually  lived  next  to  Africans  of  different  backgrounds  as  well. 
Further,  during  the  1930s  and  1940s,  the  mines  jealously  guarded 
their  exclusive  administrative  control  over  their  African  labor 
force,  resisting  the  intrusion  of  even  colonial  government  offi- 
cials, so  that  all  administrative  services  in  the  compound,  includ- 
ing a rudimentary  police  force,  were  provided  by  the  mine. 47  a 
smaller  population  of  Africans  not  directly  employed  by  the  mine 
lived  nearby  in  a separate  township  under  the  administration  of  the 
colonial  authorities  in  an  area  which  I will  refer  to  as  the  munici- 
pality .48 

As  the  Copperbelt  towns  grew,  the  need  for  a forum  for  resolving 
disputes  in  town  became  obvious  to  both  colonial  administrators  and 
mine  compound  managers.  Yet,  because  at  least  some  of  these  Euro- 
pean officials  wished  to  maintain  the  African  labor  force  as  a 
migrant  population  which  spent  only  one  or  two  years  in  town  before 
returning  to  the  rural  area,  they  developed  dispute  processing  agen- 
cies rooted  in  the  migrants'  rural  identities.  In  general,  policies 
regarding  the  provision  of  married  housing,  pay  scales,  and  social 
services  also  reflected  the  assumption  that  workers  were  temporary 
urbanites,  separated  from  wives  and  families  in  the  rural  areas 
(although  some  mines  encouraged  the  settlement  of  workers'  fami- 
lies). A core  of  stable,  urbanized  workers  gradually  emerged  during 
the  1930s  and  1940s. 49  Even  the  apparent  instability  of  workers 


45A.L.  Epstein,  "The  Role  of  African  Courts." 
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at  any  one  mine  often  reflected  shifts  between  work  places  of  perma- 
nently urbanized  workers,  rather  than  urban-rural  oscillations. 

Early  in  the  development  of  the  Copperbelt,  the  Europeans  insti- 
tuted two  mechanisms  for  handling  disputes  between  Africans  in  the 
Copperbelt:  the  Tribal  Elders  and  the  Urban  Native  Court.  Both 
mechanisms  assumed  that  Africans  in  town  should  be  governed  accord- 
ing to  the  laws  and  customs  of  their  rural  society.  However,  a 
closer  examination  of  the  operation  of  these  two  dispute  resolution 
fora  suggests  that  they  adapted  to  the  urban  milieu  in  very  differ- 
ent ways.  The  Tribal  Elders  represented  an  offshoot  of  the  rural 
norms  and  customs.  The  Urban  Native  Court  and  two  other  dispute 
resolution  fora,  the  Christian  churches  and  the  Citizens'  Advice 
Bureau,  constituted  a new  legal  sphere,  one  in  which  decisions  were 
rendered  in  terms  of  urban  norms  and  values  using  procedures  and 
modes  of  enforcement  drawn  from  the  urban  context. 

The  Rural-based  Legal  Sphere:  Tribal  Elders 

In  1931,  the  mine  management  in  Luanshya  initiated  a system  of 
Tribal  Elders,  followed  by  the  municipality  in  1940.  The  Elders 
were  charged  with  resolving  petty  disputes  between  Africans  accord- 
ing to  each  African's  own  laws  and  customs;  at  the  same  time,  they 
were  expected  to  represent  Africans  to  the  mine  management  and  the 
colonial  government.  In  the  early  years,  they  were  supported  by  the 
Europeans  with  small  additional  pay,  extra  rations  and  larger  houses 
to  accommodate  recent  migrants  from  their  tribal  areas. 50  They 
were  elected  by  fellow  tribesmen  in  town.  Although  the  Elders  con- 
tinued to  serve  successfully  in  their  role  as  mediators  and  arbitra- 
tors of  disputes  until  the  late  1940s,  by  this  period  the  increas- 
ingly educated  and  urbanized  African  population  grew  restive  with 
the  Tribal  Elders  (renamed  Tribal  Representatives)  in  their  role  as 
political  representatives  to  the  mine  management.  In  1953,  the  mine 
workers  voted  to  replace  the  Tribal  Representatives  with  the  African 
Mineworkers  Union  as  their  spokesmen  to  the  mine  management . 51 

The  Tribal  Elders  continued  to  play  a significant  but  declining 
role  in  dispute  resolution  during  the  1950s. 52  The  Elders  had  no 
legal  powers  delegated  by  the  Europeans  and  heard  only  those  cases 
which  the  Europeans  viewed  as  minor,  such  as  domestic  and  neighbor- 
hood quarrels.  They  relied  largely  on  moral  injunctions  and  public 
opinion  as  sanctions  behind  their  judgments.  Hearings  were  conduc- 
ted in  open,  public  shelters  in  the  African  housing  areas  in  the 
evenings  and  were  attended  by  interested  neighbors  and  co-ethnics. 
The  jurisdiction  of  the  Elders  extended  only  to  those  who  voluntar- 
ily submitted  their  cases  for  judgement. 53 
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Yet  the  Tribal  Elders  were  persons  of  considerable  prestige  and 
moral  authority,  and  the  position  was  thought  to  require  an  individ- 
ual of  intelligence  and  high  moral  character.  The  Elders  perceived 
their  role  as  restoring  and  maintaining  harmony  in  social  relation- 
ships through  giving  advice  and  moral  instruction.  They  considered 
themselves  the  "fathers  of  the  location":  people  who  upheld  the 
established  order  of  society  by  instructing  those  who  departed  from 
its  norms,  and  guardians  of  law  and  morals.  They  exerted  a conser- 
vative influence  in  town.  Most  of  them  did  not  possess  much  educa- 
tion or  wealth  (marks  of  urban  status),  but  almost  all  were  related 
to  chiefly  or  royal  families  in  the  rural  areas,  according  to  a 1953 
study. 54  Their  influence  depended  to  a large  extent  on  each 
disputant's  continued  attachment  to  kinsmen  and  social  life  in  his 
rural  homeland.  For  example,  an  Ngoni  Tribal  Representative  who 
continued  to  serve  effectively  in  settling  disputes  as  late  as  1960 
argued  that  his  success  depended  on  the  pressures  of  relatives  at 
home. 55  When  confronted  with  a domestic  dispute,  he  would  call 
about  fifteen  fellow  Ngoni  to  his  home  to  listen  to  the  dispute  and 
make  a judgement.  Anyone  who  disregarded  this  decision  would  be 
severely  chastised  by  his  relatives  on  his  next  trip  home,  with 
accusations  of  going  against  the  customs  and  leaders  of  his  own 
people.  Couples  rarely  appealed  to  the  Urban  Native  Court  after 
such  a hearing. 

The  Tribal  Elders  were  not  unaffected  by  their  urban  surround- 
ings, however.  In  some  respects,  their  procedures  and  decisions 
reflected  the  emerging  culture  of  the  Copperbelt  as  much  as  the 
values  of  traditional  society.  The  Elders  Epstein  studied  in  1953 
were  all  long-term  urban  residents,  all  but  one  young  man  having 
lived  in  the  Copperbelt  for  over  ten  years;  fifteen  of  the  twenty- 
three  had  been  there  for  over  twenty  years.  56  Further,  to  some 
extent  their  power  depended  on  the  support  of  the  Europeans.  For 
example,  in  one  reported  trial,  an  Elder  threatened  to  have  a 
disputant  evicted  from  the  municipality  by  the  location  superintend- 
ent. 57  Every  case  handled  by  the  Elders  in  the  mine  compound  was 
reported  to  the  compound  manager  who  could  transfer  the  case  to  the 
local  administrative  officer.  Disputants  could  also  appeal  their 
cases  either  to  the  Urban  Native  Court  or  to  the  compound  manager. 

The  Urban-based  Legal  Sphere:  The  Urban  Native  Court 

A second  dispute  resolution  forum  in  the  Copperbelt  during  this 
period  was  the  Urban  Native  Court.  Under  the  Native  Courts  Ordi- 
nance of  1936,  Urban  Native  Courts  were  established  with  three  or 
four  judges,  each  representing  one  of  the  more  numerous  tribes  in 
its  jurisdiction. 58  in  consonance  with  the  prevailing  policy 


54 ibid,  48-49,  58-59. 

55Harries-Jones,  "Marital  Disputes,"  41. 

56Epstein,  Politics,  48-49. 
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58sPaulding  et.  al.,  "One  Nation,  One  Judiciary,"  16. 
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toward  African  migrant  labor,  the  judges  were  to  be  experts  in 
tribal  law  and  custom,  and  were  appointed  by  the  rural  chiefs  for 
three-year  terms.  The  maximum  period  of  service  was  fixed  at  six 
years,  to  permit  the  judges  to  return  home  and  refresh  their  know- 
ledge of  tribal  law.  The  administrators  hoped  that  these  courts 
would  "maintain  and  strengthen  [the  African]  in  his  tribal  back- 
ground . "59 

Yet  in  reality  these  courts  administered  neither  British  law  nor 
customary  law,  but  an  amalgam  of  both.  Their  procedures  differed 
from  both.  In  the  colonial  British  courts,  rigorously  following 
English  procedure,  professionals  spoke  for  the  disputants,  address- 
ing themselves  to  a narrow  legal  issue  which  had  been  refined 
through  preliminary  pleadings.  In  the  Urban  Court,  however,  each 
disputant  spoke  for  himself,  with  the  judges  directing  questions  to 
both.  Once  the  facts  were  elicited,  the  judges  did  not  attempt  to 
fit  them  into  narrow,  defined  legal  categories  such  as  legally 
recognized  grounds  for  divorce,  but  looked  at  the  implications  of 
the  wider  network  of  relations  surrounding  the  disputants  for  the 
dispute.  They  addressed  general  moral  norms,  not  specific  legal 
issues.  They  examined  to  what  extent  the  behavior  of  all  parties 
was  in  conformity  with  the  customary  expectations  of  that  relation- 
ship, a pattern  Gluckman  observed  in  Lozi  traditional  courts  as 
well. 60  They  were  concerned  about  whether  behavior  was  moral,  not 
about  breaches  in  particular  legal  rules. 61 

On  the  other  hand,  the  Urban  Court  had  greater  power  than  the 
Elders  to  fix  damages  and  impose  fines  and  prison  sentences,  powers 
derived  from  the  colonial  government.  One  example  reveals  the 
differences  between  the  two  fora. 62  An  educated  African  clerk, 
the  kind  of  person  who  generally  avoided  the  Elders,  was  falsely 
accused  of  assaulting  a man.  He  took  the  case  before  the  Tribal 
Elders  who  assembled  in  a public  area  in  the  evening  to  hear  the 
witnesses  and  decide  the  case.  They  declared  that  the  accusation 

was  false  and  the  accuser  irresponsible  for  impugning  the  reputation 

of  such  an  important  man  as  the  clerk.  The  accused  could  have  won 
heavy  damages  at  the  Urban  Court,  but  since  he  was  primarily  inter- 
ested in  clearing  his  reputation,  he  chose  the  forum  which  would 
achieve  that  goal  most  effectively. 

The  Urban  Courts  were  more  closely  tied  to  the  British  courts 

than  were  the  Tribal  Elders.  While  the  Tribal  Elders  heard  cases  in 

the  African  housing  area,  the  Urban  Court  was  located  in  the  Euro- 
pean administrative  center  next  to  the  office  of  the  district  com- 
missioner, the  police  station,  and  the  magistrate's  court,  five 


S^Epstein,  Politics , 35. 

6°Gluckman,  Judicial  Process  among  the  Barotse. 

61a. L.  Epstein,  "Juridical  Techniques  and  the  Judicial  Process:  A Study  in 
African  Customary  Law,  Rhodes-Living  stone  Papers  No.  23  (Manchester,  1954);  Epstein, 
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miles  from  the  African  mine  compound.  63  Litigants  had  the  right 
to  appeal  decisions  of  the  Urban  Court  to  the  courts  of  the  district 
officer,  district  commissioner,  and  provincial  commissioner,  and  to 
the  High  Court  of  Northern  Rhodesia  where  they  would  be  reviewed  by 
English  jurists,  albeit  theoretically  in  terms  of  customary  law. 
Although  appeals  were  rare,  occurring  in  less  than  one  percent  of 
the  cases  in  1950,64  they  did  occur  and  may  have  influenced  judge- 
ments within  the  Urban  Court.  Urban  Court  members  did  complain  that 
educated,  English-speaking  Africans  could  appeal  unfavorable  deci- 
sions to  the  district  officer  who  would  upbraid  the  court  members 
and  reverse  their  decision. 65  District  officers  might  also  over- 
turn decisions  based  on  native  customs  they  considered  supersti- 
tious. For  example,  Epstein  describes  a case  in  which  a man  who 
committed  adultery  while  his  wife  was  pregnant  purchased  some  medi- 
cine to  prevent  her  death  during  childbirth,  since  it  was  believed 
that  a man's  dalliance  during  his  wife's  pregnacy  incurred  a risk  to 
her  life. 66  He  agreed  with  the  African  doctor  that  if  the  woman 
bore  a child  and  survived,  he  would  pay  the  doctor  four  pounds. 
When  she  did,  however,  he  refused  to  pay  and  was  sued  in  the  Urban 
Court.  The  contract  was  good  and  was  in  conformity  with  customary 
law,  but  on  review,  the  district  officer  apparently  described  the 
matter  as  a "useless"  one  and  reprimanded  the  court  members  for 
having  allowed  a claim  which  would  only  confirm  the  superstitions  of 
the  disputants.  In  other  cases,  Court  members,  apparently  aware  of 
European  feeling  about  customs  they  considered  immoral,  took  into 
account  how  a case  could  be  handled  on  appeal. 67 

The  Urban  Court  faced  additional  difficulties  with  its  mandate 
to  apply  tribal  law  and  custom  in  town.  In  the  heterogeneous, 
mobile  town,  kinsmen  were  more  dispersed  and  parties  approached  the 
courts  with  problems  which  would  have  been  settled  in  rural  areas  by 
small  kin  groups. 68  The  Court  also  faced  situations  without  prec- 
edent in  tribal  law,  such  as  contracts  between  operators  of  motor- 
bus  services  and  fish  sellers,  and  bicycle  accidents  in  which  both 
the  European  traffic  regulations  and  the  European  himself  were 
unknown  in  tribal  society. 69  Powdermaker  described  a case  in 
which  the  court  admonished  a policeman  who  had  performed  his  duty 
poorly,  yet  police  behavior  cannot  have  been  regulated  by  village 
law. 70 

Furthermore,  in  a multiethnic  society,  disputes  were  common 
between  members  of  different  tribes  whose  customs  conflicted.  In 

^Hortense  Powdermaker,  Coppertown:  Changing  Africa  (New  York,  1962),  207-214. 
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66Epstein,  "The  Role  of  African  Courts,”  12. 

67 Ibid. 
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such  cases,  it  was  unclear  whether  the  dispute  should  be  settled  in 
terms  of  the  law  of  either  society  or  even  in  terms  of  English  law. 
In  the  case  of  the  man  buying  medicine  to  protect  his  pregnant  wife 
from  the  supernatural  consequences  of  his  adultery,  for  example,  if 
she  had  belonged  to  a different  tribe  he  could  argue  that  she  died 
from  natural  causes,  not  his  indiscretions,  thus  pleading  his  case 
under  English  law. 71  Court  members  often  argued  about  whether 
English  or  African  modes  of  proof  should  prevail  in  a given  case. 

In  response  to  these  difficulties,  the  Urban  Courts  gradually 
developed  a body  of  law  unique  to  the  Copperbelt,  based  on  shared 
African  norms,  emerging  urban  values,  and  European  patterns.  Court 
members  acknowleged  that  it  took  time  to  learn  about  the  Copperbelt 
before  one  could  function  effectively  as  a judge;  the  new  rural 
recruits  inevitably  faced  a long  learning  period. 72 

The  Churches 


A second  dispute  settlement  forum  in  the  emerging  urban  legal 
sphere  was  the  Christian  churches. 73  Pastoral  committees  of 
church  leaders  heard  cases  concerned  with  drunkenness,  "running 
around"  with  other  women,  and  reversions  to  disapproved  customary 
practices  such  as  polygamy  and  the  inheritance  of  a deceased 
brother's  wife.  The  only  authority  of  such  a body  was  its  power  to 
expel  a recalcitrant  member  or  impose  penance  on  him.  We  know 
little  more  about  how  the  church  functioned  to  settle  disputes  on 
the  Copperbelt.  Colson  mentions  the  role  of  the  churches  in  set- 
tling domestic  disputes  in  the  rural  Tonga  area,  which  suggests  that 
this  may  have  been  a widespread  function  of  rural  missions  as  well 
as  urban  churches. 74  Church  records  might  provide  information 
about  the  kinds  of  disputes  handled,  the  frequency  of  appeal  to 
church  leaders  for  dispute  settlement,  and  the  content  of  the  deci- 
sions rendered.  The  fact  that  those  using  the  Citizen's  Advice 
Bureau,  described  below,  were  disproportionately  unlikely  to  belong 
to  a church  suggests  that  those  who  belonged  to  churches  tended  to 
use  this  mode  of  handling  disputes  rather  than  secular  alternatives. 

Citizen's  Advice  Bureau 


The  third  dispute  settlement  forum  about  which  information  is 
available  is  the  Citizen's  Advice  Bureau,  an  example  of  a secular, 
urban  means  of  settling  disputes  unconnected  to  rural  ethnic  identi- 
ties or  traditionl  norms  and  values.  The  Bureau  was  established  by 
the  mine  management  in  Luanshya  in  1959  to  deal  with  minor  disputes 
in  the  mine  compound,  as  part  of  the  mine  administration.  75  The 
Domestic  Office  of  the  mine  compound  administration  had  long  served 
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as  a clearinghouse  for  court  litigation,  examining  the  decisions  of 
the  Tribal  Representatives  and  hearing  appeals  from  these  deci- 
sions. It  handled  primarily  cases  involving  domestic  and  neighbor 
disputes  and  cases  of  petty  theft.  When  the  Tribal  Representatives/ 
Elders  were  abolished,  this  office  became  the  court  of  first  in- 
stance for  disputes  previously  handled  by  the  Representatives.  In 
divorce  and  adultery  disputes,  the  office  referred  the  case  to  the 
Urban  Court,  while  in  neighbor  disputes,  it  often  moved  the  innocent 
party  away,  sometimes  to  a better  house. 

In  1959,  the  Citizen's  Advice  Bureau  was  established  to  under- 
take this  role,  both  to  direct  cases  to  the  Urban  Court  and,  where 
possible,  to  serve  as  a conciliation  agency  for  domestic  disputes. 
Although  it  was  located  in  a converted  miner's  home  in  the  mine 
compound,  it  gave  the  appearance  of  an  official  institution  linked 
to  the  mine  management.  The  cases  were  handled  by  two  African 
women  welfare  assistants  and  an  African  case  worker  with  previous 
experience  in  the  Luanshya  Christian  Service  Council.  The  organiza- 
tion was  clearly  perceived  as  associated  with  the  mine  company  and 
the  case  worker  as  an  employee  of  that  company.  The  dependence  of 
the  case  worker's  authority  on  his  relationship  to  the  mining  com- 
pany was  revealed  both  by  the  fact  that  a person  who  abused  him  was 
threatened  with  a report  on  his  behavior  to  the  company  or  reminded 
that  he  was  abusing  an  employee  of  a much  higher  wage  group,  and  by 
the  fact  that  witnesses  and  defendants  could  be  "paraded"  or  brought 
to  the  Bureau  during  working  hours,  which  was  seen  as  a form  of 
harassment  in  itself. 76 

Disputants  generally  did  not  appeal  first  to  Tribal  Representa- 
tives but  went  straight  to  the  Bureau.  Most  of  those  who  used  the 
Bureau  were  people  who  were  not  affiliated  to  any  church  (87  percent 
in  an  eight-month  period  in  1961,  although  over  three-fourths  of  the 
mine  compound  residents  claimed  some  religious  af filiation) . 77 
Furthermore,  43  percent  of  the  clients  of  the  Bureau  were  inter- 
tribally  married  in  the  same  period  although  only  15  percent  of  the 
total  population  married  outside  their  tribe.  Harries-Jones  argues 
that  those  who  lacked  the  advice  and  support  of  their  senior  kinsmen 
in  ironing  out  marital  disputes  and  those  whose  kinsmen  were  likely 
to  exacerbate  rather  than  cool  the  conflict  because  of  intertribal 
frictions  were  more  likely  to  resort  to  the  Bureau.  It  appears  that 
those  with  access  to  church  mediation  also  preferred  that  strategy. 
Thus,  the  Citizen's  Advice  Bureau  appears  to  be  a mode  of  resolving 
disputes  which  did  not  rely  on  either  customary  or  church-related 
norms,  but  was  part  of  the  urban  mine  administration  with  decision- 
makers representing  the  class  of  new,  educated  urban  Africans.  It 
was  part  of  a new  legal  sphere,  which  did  not  rely  on  the  sanctions, 
customs,  or  procedures  of  tribal  law  but  was  rooted  in  European 
institutions  and  procedures  and  imposed  the  norms  of  educated,  urban 
Africans.  This  forum  was  in  such  demand  that  in  1963  the  company 
considered  trying  to  reinstitute  the  Tribal  Elders  to  manage  such 
interpersonal  disputes  on  an  ethnic  basis. 78 

76  Ibid,,  37-39. 
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Changing  Patterns  of  Recourse  to  Legal  Spheres 

Unfortunately  only  fragmentary  information  is  available  to  indi- 
cate how  African  litigants  used  these  legal  spheres  and  how  their 
strategies  of  disputing  shifted  over  time.  Piecing  together  the 
available  evidence,  it  appears  that  during  the  1940s  and  1950s,  the 
frequency  of  use  of  Tribal  Elders  declined,  while  the  use  of  the 
Urban  Court  and  church  leaders  persisted,  and  recourse  to  the  Domes- 
tic Office  of  the  mine  management  and  later  the  Citizen's  Advice 
Bureau  increased.  In  1953  there  were  over  forty  Tribal  Elders  in 
the  mine  compound  in  Luanshya,  but  by  the  early  1960s,  only  a hand- 
ful remained,  hearing  only  five  to  ten  cases  a year  each. 79 
Harries-Jones  estimates  that  in  Luanshya  during  this  period,  about 
the  same  number  of  cases  went  to  church  leaders  - about  fifty  a 
year. 80  in  1950,  the  five  Urban  Courts  scattered  throughout  the 
Copperbelt  handled  7,000  cases  a year, 81  but  unfortunately  we  do 
not  know  how  many  cases  the  Urban  Court  in  Luanshya  handled  or  how 
this  caseload  had  changed  by  1960. 

On  the  basis  of  the  available  information,  one  can  speculate 
that  the  Africans  living  on  the  Copperbelt  gradually  turned  away 
from  a mode  of  resolving  disputes  rooted  in  their  rural  ethnic  iden- 
tities. They  relied  instead  on  the  moral  sanctions  of  rural  kinsmen 
and  fellow  tribesmen  in  town  and  the  public  discussion  of  behavior 
in  terms  of  rural  codes  of  proper  behavior.  Even  after  the  Euro- 
peans withdrew  their  support  of  the  Tribal  Elders,  the  latter  might 
have  continued  to  function  had  the  social  conditions  which  created 
their  role  persisted.  Instead,  Africans  turned  to  dispute  settle- 
ment fora  more  closely  connected  to  the  dominant  European  society 
and  legal  culture:  the  Urban  Court,  churches,  and  Citizen's  Advice 
Bureau.  Village  law  appears  to  have  become  increasingly  irrelevant 
to  the  social  lives  of  urban  Africans  in  the  Copperbelt.  With  this 
shift  in  dispute  settlement  fora,  we  can  assume  a similar  shift  in 
the  content  of  legal  decisions,  from  those  consonant  with  rural 
values  to  those  conforming  to  urban  standards  and  European  ideas. 
These  shifts  in  actors'  choices  of  dispute  settlement  fora  reflected 
their  increased  commitment  to  urban  values,  and  in  turn  enforced  the 
standards  of  the  new  legal  sphere.  Although  this  reciprocal  inter- 
action between  choices  and  spheres  is  not  well  documented,  further 
information  on  changing  patterns  of  use  and  data  on  the  content  of 
legal  decisions  rendered  would  provide  valuable  insight  into  social 
changes  on  the  Copperbelt. 

Implications  for  the  Status  of  Women 

The  existence  of  multiple  legal  spheres  affects  women  when  those 
spheres  differ  in  their  definitions  of  crucial  areas  of  women's 
rights,  such  as  marriage,  divorce,  property  ownership,  and  child 
custody.  In  the  Urban  Native  Courts  in  Northern  Rhodesia,  for  example 
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matrimonial  cases  were  the  most  numerous,  and  the  court  exercised 
the  power  to  grant  divorces,  compensation  for  adultery,  and  judge- 
ments on  domestic  assaults. 83  yet  domestic  cases  were  also  hand- 
led by  the  Tribal  Elders,  the  churches,  and  the  Citizen's  Advice 
Bureau,  in  each  case  according  to  somewhat  different  procedures  and 
sets  of  rules.  Access  to  new  legal  spheres  can  significantly  affect 
the  normative  definition  of  rights  and  the  relative  power  of  disput- 
ing parties,  depending  on  which  party  has  superior  access  and  whose 
rights  are  enforced  by  the  new  sphere.  In  some  situations,  the  new 
legal  sphere  improves  the  power  of  the  subordinate  party.  In  a 
village  in  the  remote  mountains  of  Afghanistan,  for  example,  the 
members  of  the  inferior,  landless  caste  have  traditionally  been 
politically  and  economically  subordinate  to  the  landowning  caste 
which  includes  all  village  leaders  and  mediators  who  settle  dis- 
putes. 84  With  the  introduction  of  national  Afghan  courts  which 
do  not  recognize  this  caste  distinction,  however,  the  lower  caste 
individuals  can  now  take  their  disputes  with  the  landowners  to  the 
national  court  whenever  they  feel  the  case  is  worth  the  long  arduous 
journey  into  town  and  the  difficulties  of  communicating  with  the 
court  personnel  in  a different  language.  Thus,  the  availability  of 
this  new  dispute  settlement  forum  may  reduce  the  power  inequities  in 
this  village  in  the  future. 

Where  women  occupy  disadvantaged  positions,  both  legally  and 
economically,  access  to  a new  legal  sphere  which  enforces  greater 
rights  and  prerogatives  can  substantially  improve  their  bargaining 
position  in  relationship  to  men.  In  my  research  on  an  American 
urban  neighborhood  in  a high-crime  area,  I discovered  that  residents 
frequently  resorted  to  the  police  and  lower  criminal  courts  to  con- 
trol disorderly  and  criminal  youths. 85  Some  residents  relied  on 
violence  instead,  beating  up  those  who  robbed  them  or  slashing  their 
tires  rather  than  taking  them  to  the  police  or  the  court.  Those  who 
resolve  interpersonal  conflicts  over  jealousy,  rivalry,  insult,  or 
thefts  of  property  by  violence  are  exclusively  men;  those  who  resort 
to  the  court  are  almost  entirely  women.  The  availability  of  the 
police  and  the  court  thus  significantly  improves  women's  bargaining 
position  in  such  disputes,  even  when  they  only  threaten  to  go  to 
court. 

On  the  other  hand,  a new  legal  sphere  may  redefine  the  rights  of 
men  and  women  and  reduce  the  bargaining  position  of  women.  If  the 
new  sphere  is  introduced  from  a society  which  grants  superior  legal 
rights  to  males,  its  impact  may  undermine  the  pre-existing  legal 
position  of  women.  Epstein's  study  of  divorce  among  the  Lunda  of 
Zambia  in  the  1950s  suggests  that  in  this  case,  the  imposition  of 
Native  Courts  charged  with  administering  customary  law  actually 
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hindered  women  from  getting  divorces. 86  Before  the  Lunda  Native 
Court  was  created,  marital  disputes  were  generally  handled  by 
private  meetings  of  the  senior  kinsmen  of  the  affected  kin  groups. 
Divorce  was  generally  easy  and  a woman  was  welcomed  back  by  her  own 
family.  Her  parents  might  themselves  take  the  initiative  in 
removing  their  daughter  from  an  inattentive  son-in-law.  However, 
with  the  1930  requirement  that  the  Native  Court  issue  a certificate 
to  validate  a divorce,  a body  of  Lunda  divorce  law  gradually  devel- 
oped which  followed  neither  Lunda  custom  nor  English  law.  The 
courts  endeavored  to  preserve  the  marriage  if  at  all  possible,  often 
denying  the  request  for  divorce  unless  one  of  the  parties  seemed 
very  adamant.  Further,  when  a marriage  was  finally  declared  broken, 
the  responsible  party  was  required  to  pay  substantial  punitive  dam- 
ages. Men  always  paid  a fixed  sum  of  two  pounds,  however,  while 
women's  damages  varied  according  to  their  degree  of  culpability  for 
the  divorce,  reaching  eight  pounds  or  more.  Epstein  notes  that  this 
system  involved  greater  hardships  for  women  than  men,  and  meant  that 
a woman  without  cash  had  particular  difficulties  winning  a divorce. 
Since  one  of  the  common  strategies  for  getting  the  cash  for  the 
divorce  payment  was  to  take  a lover,  the  legal  system  probably 
encouraged  this  form  of  extra-marital  liaison  as  well.  Studying  a 
similar  legal  situation  on  the  Copperbelt  in  the  early  1960s, 
Harries-Jones  notes  that  one  effect  of  demanding  compensation  from 
the  party  who  initiates  divorce  proceedings  is  that  the  husband 
often  denies  that  he  wants  a divorce  but  makes  his  wife's  life  so 
miserable  that  she  is  driven  to  initiate  the  proceedings  her- 
self. 87  Such  a strategy  may  also  obligate  the  woman's  family  to 
return  the  bride  price. 

Although  the  introduction  of  Native  Authority  Courts  made 
divorce  more  difficult  for  Tonga  women  in  the  countryside  in  the 
1940s  since  they  now  had  to  convince  the  court  as  well  as  their 
relatives  of  the  need  for  a divorce,  some  women  seem  to  have  taken 
advantage  of  the  new  urban  legal  sphere. 88  Colson  describes  one 
enterprising  woman  who  desired  a divorce  but  was  opposed  by  her 
mother's  brother  and  turned  down  by  the  rural  court. 89  she  fled 
to  the  city,  married  someone  else,  and  petitioned  for  a divorce  from 
the  Urban  Native  Court.  After  the  divorce  was  granted,  the  case  was 
returned  to  the  rural  court  to  arrange  the  return  of  bridewealth. 
Although  both  the  divorced  husband  and  the  rural  court  were  dis- 
pleased, they  had  no  choice  but  to  accept  the  decision  of  the  city 
court  where  the  woman  was  now  living. 

Procedural  differences  in  the  new  legal  spheres  can  also  affect 
the  kinds  of  legal  decision  rendered.  For  example,  Zambian  rural 


L.  Epstein,  "Divorce  Law  and  the  Stability  of  Marriage  among  the  Lunda  of 
Kazembe,"  Human  Problems  in  British  Central  Africa , 14  (1954),  1-20. 

^Harries-Jones,  "Marital  Disputes,"  45. 

^^Colson,  Marriage  and  the  Family  , 183. 

89  Ibid^  188-190. 
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courts  in  the  early  1960s  gave  much  greater  weight  to  testimony  from 
the  wife's  kinsmen  in  domestic  assault  cases  than  did  the  Urban 
Court. 90  in  rural  courts,  the  statements  of  a wife's  kinsmen  were 
considered  adequate  evidence,  but  the  urban  courts  required  a cer- 
tificate from  a clinic  or  hospital. 

Each  of  these  examples  suggests  that  the  availability  of  a new 
mode  of  handling  disputes  affected  the  strategies  women  use  to  press 
their  cases  and  the  kinds  of  power  they  had  in  bargaining  relation- 
ships with  husbands  and  maternal  kinsmen.  These  examples  show  how 
the  creation  of  a new  legal  sphere  influenced  by  British  law  and 
procedure  and  the  urban  way  of  life  opened  up  new  options  for 
women.  The  conditions  of  divorce  changed:  the  support  of  a woman's 
kinsmen  became  less  important,  but  the  need  for  cash  and  firmness  in 
persuading  the  court  became  more  so.  Since  many  urban  women  were 
successful  traders  and  farmers,  according  to  Chauncey,  the  impact  of 
the  new  legal  sphere  may  have  been  to  loosen  all  women  from  the 
control  of  their  matrilineal  kinsmen,  to  bind  economically  dependent 
women  more  firmly  to  their  husbands,  and  to  grant  economically  suc- 
cessful women  more  freedom. 91 

Clearly,  we  need  to  know  a great  deal  more  about  how  the  intro- 
duction of  new  legal  spheres  was  perceived  by  individual  actors,  how 
their  patterns  of  use  of  these  spheres  shifted  over  time,  and  how 
the  nature  of  the  legal  decisions  rendered  affected  the  behavior  of 
women. 92  At  the  time  under  discussion,  women  were  also  affected 
by  the  major  economic  and  social  changes  associated  with  industrial- 
ization, urbanization,  migratory  wage  labor,  the  breakdown  of 
extended  kin  groups,  and  the  influence  of  European  control.  Yet 
this  model  provides  a useful  way  of  thinking  about  that  part  of 
these  changes  which  is  rooted  in  legal  institutions.  It  combines  an 
analysis  of  the  legal  systems  themselves  with  patterns  of  use  of 
these  systems.  By  focusing  on  how  competing  legal  spheres  handle 
domestic  disputes,  divorce,  inheritance,  wife  abuse,  and  similar 
issues,  and  how  the  patterns  of  use  of  these  spheres  shifts  over 
time,  one  could  begin  to  understand  interaction  between  the  changing 
legal  spheres  and  other  processes  of  social  change  which  affect  the 
status  of  women. 


^^Harrles-Jones , "Marital  Disputes,"  50. 

^See  George  Chauncey,  Jr.,  "The  Locus  of  Reproduction:  Women's  Labour  in  the 
Zambian  Copperbelt,  1927-1953 /'Journal  of  Southern  African  Studies  , 7,2  (April 
1981). 


92a  few  articles  have  recently  examined  the  implications  of  legal  changes  for 
the  status  of  women.  Ifarrell-Bond  and  Rijnsdorp  describe  ways  that  a plural  legal 
situation  provides  marriage  and  divorce  options  for  women  who  are  forced  through 
economic  necessity  to  abandon  the  traditional  role  of  wife.  Often  these  new  forums 
are  used  in  a way  very  different  from  that  intended,  but  in  ways  that  satisfy 
women's  demands  for  greater  conjugal  and  residential  freedom  from  their  husbands 
associated  with  the  demands  of  long-distance  trading.  See  Barbara  E.  Harrell-Bond 
and  Ulrica  Rijnsdorp,  "The  Emergence  of  the  'Stranger-Permit'  Marriage  and  Other  New 
Forms  of  Conjugal  Union  in  Rural  Sierra  Leone,"  in  Roberts,  ed.,  Law  and  the  Family 
in  Africa  , 205-225.  For  implications  of  legal  change  for  women,  see  also,  Bnile 
and  Els  van  Rouveroy  van  Nieuwall,  "To  Claim  or  Not  to  Claim:  Changing  Views  about 
the  Restitution  of  Marriage  Prestations  among  the  Anufom  in  Northern  Tongo,"  in 
Roberts,  ed..  Law  and  the  Family  in  Africa  , 93-115;  and  Lowy,  "Establishing 
Paternity  and  Demanding  Child  Support ,"  Law  and  the  Family  in  Africa. 
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FOR  THE  SUBORDINATION  OF  WOMEN 
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Much  of  the  problem  entailed  in  weighing  women's  disabilities 
under  the  law  concerns  defining  the  role  of  law  in  the  total  array 
of  social  control  forces  that  subordinate  women  in  any  given  socie- 
ty. No  society  exists  in  which  law  is  the  sole  regulatory  force: 
there  are  also  religion,  gossip,  the  threat  of  scandal,  and  the 
subtler  reinforcements  of  socialization.  Law  - as  rules  for  behavior 
and  procedure  that  are  enforced  by  an  authority  under  the  threat  of 
sanction  (to  cite  an  amalgam  of  anthropological  definitions)  - is 
often  the  most  behaviorally  dramatic  and  articulately  formulated  of 
these  social  control  forces,  and  therefore  comes  most  easily  to 
mind.  It  must  be  measured  in  conjunction  with  other  social  control 
mechanisms,  however,  if  its  efficacy  and  its  limitations  are  to  be 
understood.  Indeed,  it  is  best  viewed  in  this  context  if  the  poten- 
tial for  successfully  engineering  a sexually  egalitarian  society 
through  legal  reform  is  to  be  determined. 

No  agreement  exists  as  to  the  optimal  methodology  for  determin- 
ing the  interplay  of  forces  in  a social  control  field.  Some  anthro- 
pologists have  looked  at  the  interrelationship  institutionally: 
Bohannan,  for  example,  defines  law  as  doubly  institutionalized,  that 
is,  it  articulates  stipulations  already  located  in  other  social 
control  spheres,  such  as  religion. 1 Others  have  focused  upon  dis- 
puting and  the  choice  of  dispute  arenas,  noting  that  litigant  strat- 
egy often  entails  the  carefully  planned  mix  of  judicial  and  non- 
judicial options  as  complaints  are  aired  and  conflicts  resolved. 2 
Many  litigants  ultimately  reject  the  legal  forum  for  others,  adjudg- 
ing their  cases  to  be  weak.  A third  approach  has  been  to  dissect  a 
more  extended  stream  of  behavior,  one  that  embeds  the  crisis  moments 
of  disputing  in  the  fabric  of  everyday  life.  Legal,  political,  and 
psychological  anthropologists  with  such  a focus  have  detailed  the 
interplay  of  action  and  acquiescence  (for  example,  Koch's  "lumping 
it"), 3 regulation  and  self-regulation, 5 and  the  culturally 
programmed  sequencing  of  religious,  legal,  and  social  events. 6 

Ipaul  Bohannan,  "The  Differing  Realms  of  Law"  in  Law  and  Warfare  (Garden  City, 
1965),  43-88. 

^Richard  Abel,  "A  Comparative  Theory  of  Dispute  Institutions  in  Society,"  Law 
and  Society  Review , VIII,  2 (1973),  217-347;  Laura  Nader  and  Harry  F.  Todd,  Jr., 

eds.,  The  Disputing  Process:  Law  in  Ten  Societies  (New  York,  1978). 

^Klaus-Friedrich  Koch,  "Law  and  Anthropology:  Thoughts  on  Interdisciplinary 
Research,"  Law  and  Society  Review, IV,  2 (1969),  11-27. 

^Daisy  Hilse  Dwyer,  "Law  Actual  and  Perceived:  The  Sexual  Politics  of  Law  in 
Morocco,"  Law  and  Society  Review,XIII,  3 (1979),  739-756. 

6 Victor  w.  Turner,  Schism  and  Continuity  in  an  African  Society  (Manchester, 
1957). 
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These  perspectives  all  stress  that  law  exists  in  complementary 
relation  with  other  control  forces,  and  many  imply  that  law  is  a 
dependent  or  secondary  sphere.  "Doubly  institutionalized,"  for  exam- 
ple, implies  the  priority  of  other  social  control  spheres;  everyday 
life  is  "everyday"  precisely  because  of  its  greater  temporal  extens- 
iveness, and  many  informants  ultimately  explain  why  they  "lump  it" 
by  saying  that  "life  must  go  on."  Indeed,  attitudinal  data  from 
India,  the  Middle  East,  and  Imperial  China  show  that  success  in  life 
was  often  cognitively  associated  with  astute  avoidance  of  legal 
channels. 7 

Crucial  questions  regarding  the  social  control  of  women  emerge 
out  of  these  recognitions.  First,  to  what  extent  are  the  social 
control  fields  that  affect  males  and  females  differentiated  from  one 
another?  Second,  within  the  social  control  fields  that  operate  upon 
women,  how  important  is  law?  Data  on  these  issues  have  certainly 
been  poorly  provided  to  date,  and  have  been  minimally  collated; 
indeed,  these  questions  have  scarcely  been  articulated  in  holistic 
terms . 

Data  on  small-scale  societies  provide  some  clues  as  to  probable 
elaborations  in  larger-scale  ones.  Social  control  fields  are  sexual- 
ly differentiated  in  virtually  all  such  societies,  with  a few  pos- 
sible exceptions  of  the  hunting-and-gathering  sort.  Among  various 
groups  of  Eskimo,  for  example,  the  heralded  "song  duel"  is  predomin- 
antly a male-to-male  control  device,  in  which  men  who  engage  in 
intercommunity  trade  use  the  singing  of  ridicule  as  a means  of 
establishing  power  relationships  expressing  dissatisfaction,  and 
compelling  proper  behavior. 8 Female-female  song  duels  do  occur, 
but  much  less  frequently.  Rather,  women  are  more  strongly  hemmed  in 
by  taboos;  they  seem  to  be  more  frequently  subjected  to  confession- 
als before  their  groups,  as  conducted  by  shamans.  Among  the  Luo 
members  of  an  independent  African  church  in  Kampala,  church  confes- 
sionals are  sometimes  used  to  intimidate  women  and  to  control  their 
access  to  property. 9 Similarly,  in  societies  which  have  the  feud 
as  one  disputing  institution,  women  are  generally  excluded  either  as 
avengers  or  victims.  Although  transgressions  of  sexual  rights  pro- 
voke many  feuds,  women  are  not  recognized  as  the  direct  protagonists 
of  feuds.  And  in  certain  societies  in  which  explicitly  legal  insti- 
tutions are  elaborated,  men's  behavior  is  generally  more  focused  in 
court  or  moot  activities,  while  women  are  more  strongly  subjected  to 
supernatural  sanctions.  Among  the  Tiv  of  Nigeria,  women  are  more 


?Derk  Bodde  and  Clarence  Morris,  Law  in  Imperial  China  (Cambridge,  Mass., 
1967),  6;  R.  S.  Khare,  "Indigenous  Culture  and  Lawyers'  Law  in  India,"  Comparative 
Studies  in  Society  and  History  XIV,  1 (1972),  71-96;  Daisy  Hilse  Dwyer,  "Is  Middle 
Eastern  Law  Behavior  Distinctive?:  An  Overview  of  Middle  Eastern  Approaches  to 

Law,"  in  D.  H.  Dwyer,  ed.,  Law,  Islam  and  the  Politics  of  Middle  Eastern  Life  (man- 
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successfully  intimidated  by  being  asked  to  swear  on  the  teeming 
ritual  pot, swem  .10 

Physico-sexual  differences  form  the  focal  point  of  yet  other 
kinds  of  social  control  behavior  in  these  societies.  Among  certain 
groups  of  Australian  aborigines,  men  offer  their  penises  in  much  the 
manner  of  their  taking  an  oath,  and  opponents  accept  the  challenge 
or  not  depending  upon  their  inclinations  to  question  veracity. 11 
Male  private  parts  translate  as  honor,  if  not  truth,  in  this  case. 
The  closest  female  parallel  concerns  not  the  offering  of  challenge, 
but  the  giving  of  protection:  among  certain  nomadic  groups  in  the 
Middle  East,  strangers  gained  asylum  by  being  suckled  at  the  breast 
of  a powerful  man's  wife.  Finally,  the  prevalence  of  coercion 
through  the  use  of  brute  force,  predominantly  wielded  by  males, 
exerts  its  imprint  upon  women's  control.  The  exact  extent  of  raw 
coercion  as  a sex-differentiated  regulator  varies  greatly  from  soci- 
ety to  society  and  documentation  is  minimal.  We  do  know,  however, 
that  in  some  hunting-and-gathering  communities,  men  do  not  utilize 
the  strength  differential,  while  in  others  men  employ  brute  force  to 
obtain  the  submission  of  their  women. 12 

The  existence  of  social  control  fields,  of  which  life  in 
smaller-scale  societies  gives  evidence,  also  occurs  in  larger-scale 
societies,  where  law's  imprint  is  highly  visible.  Gauging  the  pro- 
fundity of  law's  total,  differentiated  impact  upon  women  in  these 
groups,  however,  is  a major  undertaking.  On  the  one  hand,  women  are 
generally  kept  more  distanced  from  their  societies'  legal  institu- 
tions than  are  men.  In  some  cases,  they  are  not  allowed  into  courts, 
cannot  serve  as  judges  or  as  lawyers,  and  are  accorded  minimized 
value  as  witnesses.  13  Sometimes,  too,  they  can  bring  their  com- 
plaints to  court  with  relative  ease,  but  find  it  difficult  to  obtain 
sensitive  judgments  or,  indeed,  the  successful  termination  of  their 
cases. 14  And  yet  along  with  differential  accessibility  are  law 
codes  which  touch  upon  and  explicitly  encumber  women  in  ways  not 
operative  upon  men.  Legal  stipulations  are  apt  to  limit  women's 
reproductive  and  sexual  freedoms  (through  anti-abortion  provisions 
or  stipulations  about  virginity) 15 # their  economic  involvements 
(through  so-called  protection  laws  or  the  need  for  male  consent  if 
women  are  to  work),  and  their  political  expression  (through,  for 
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example,  the  denial  of  voting  rights). 16  The  inaccessibility  of 
effective  legal  redress  complicates  the  impact  of  such  substantive 
stipulations  all  the  more.  As  I have  shown  for  one  Middle  Eastern 
society,  a morass  of  beliefs  about  the  content  of  the  law  - beliefs 
which  sometimes  project  greater  restrictions  than  actually  exist  - 
is  generated  by  a group  (women)  that  has  little  occasion  to  check 
out  its  legal  perceptions  against  reality,  but  knows  that  it  is 
oppressed . 17 

The  intensity  and  sheer  number  of  subordinating  rules  that  women 
endure  can  lead  the  too  narrowly  law-focused  observer  falsely  to 
assume  that  women  in  complex  societies  are  legally  hemmed  in  on  all 
sides.  In  point  of  fact,  the  legal  control  of  women  is  pinpointed 
control,  geared  to  regulating  particular  situations,  and  is  often 
surprisingly  loosely  woven.  (The  selective  application  of  South 
African  pass  laws  to  women,  for  example,  is  demonstrated  by  Julia 
Wells's  paper  in  this  volume.)  In  part,  the  limitedness  of  legal 
control  is  caused  by  circumstances  that  are  incidental  to  women's 
condition:  law  is  everywhere  costly,  and  the  total  legal  control  of 
any  group  is  economically  prohibitive.  Indeed,  the  legal  systems  of 
all  known  complex  societies  seek  to  limit  cost  by  elaborating  stipu- 
lations that  repel  cases:  multiple  considerations  of  some  cases 
before  judgement  is  rendered,  the  intermittent  convening  of  courts, 
and  jurisdictional  limitations,  as  well  as  financial  requirements 
(for  example,  fees  or  witness  costs)  which  discourage  resource-poor, 
time-constrained  persons  (most  women)  from  litigating.  It  is  also 
caused,  however,  by  the  nature  of  women's  role-sets  in  such  socie- 
ties: most  women's  primary  social  locus  is  domestic  in  complex 
societies,  and  extra-legal  control  mechanisms  such  as  gossip  and 
social  pressure  work  especially  well  in  such  face-to-face  "communi- 
ties . "18 

A dual  task  thus  confronts  the  observer  when  examining  women's 
subordination  in  key  domains.  We  must  examine  when  the  law,  articu- 
lated and  actual,  does  not  impinge  upon  women's  lives  and  in  what 
fashion,  as  well  as  when  it  does.  This  can  best  be  done  not  through 
a purely  institutional  approach,  which  obscures  the  interplay  of 
legal  and  extra-legal  mechanisms.  Nor  again  can  it  be  done  best 
through  a dispute-focused  approach,  for  women,  who  ironically  are 
culturally  designated  as  primary  divisive  forces  in  many  such 
societies  (such  as  China  and  the  Middle  East), 19  often  find  their 
power  insufficient  to  engage  in  open,  full-scale,  continuous  disput- 
ing. Rather,  it  requires  consideration  of  women's  lifestrearas  at 
critical  moments,  how  society  undertakes  to  order  them,  and  the 
manner  in  which  society  imposes  its  will  if  women  choose  to  resist. 
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In  effect,  the  task  suggests  several  possible  approaches.  The 
first  is  to  consider  the  internal  dynamics  of  complex  societies  in 
broad  strokes  and  to  determine  whether  the  job  requirements  of  regu- 
lating those  dynamics  can  best  be  effected  through  the  law.  The 
second  is  to  examine  key  social  moments  and  to  note  the  alternative 
ways  in  which  they  can  be  handled:  for  example,  through  the  law, 
ritualization  of  crisis  moments,  and  the  subtler  force  of  belief. 
The  use  of  belief  or  ideology  as  a control  mechanism  is  of  particu- 
lar interest  as  it  exists  in  juxtaposition  to  law  because  it  is  a 
low-profile  control  mechanism  which  calls  minimal  attention  to  the 
transitions  it  helps  shape.  The  inculcation  of  beliefs  about  male 
and  female  potentials  and  performance,  occurring  chiefly  in  the 
household,  is  also  a minimal-cost  enterprise. 

Tracing  the  myriad  intertwinings  of  such  elements  is  scarcely 
possible  in  a paper  of  this  length.  Hence  I will  concern  myself  with 
a limited  but  critical  sphere  of  action  and  will  note  some  of  the 
ways  that  legal  and  extra-legal  control  mechanisms  distribute  their 
regulatory  impacts.  The  sphere  of  action  is  property  control.  The 
focus  is  the  organization  of  the  role  shifts  that  define  and  limit 
women's  involvement  in  property  matters.  The  social  control  forces 
that  will  be  considered  are  the  de  jure  and  de  facto  aspects  of  law 
and  ideology  (or  belief). 

Property  control  seems  especially  appropriate  as  a focus  for  the 
examination  of  law's  regulatory  impact  on  women's  involvement  in 
crucial  social  spheres.  Most  anthropologists  agree  that  a society's 
infrastructure  provides  a set  of  keys  for  understanding  the  form  of 
its  so-called  superstructural  elements,  law  and  ideology  among  them, 
with  property  control  and  labor  force  allocation  being  key  infra- 
structural components.  Moreover,  social  relations  involving  property 
do  not  have  sex  as  an  inherent  differentiator,  in  contrast  to  family 
law  for  example.  Thus  the  legal  articulation  and  differentiation  of 
male  versus  female  rights,  duties,  and  privileges  as  regards  proper- 
ty must  be  considered  to  be  maximally  cultural  elaborations.  By 
extension,  the  degree  to  which  regulation  of  behavior  is  handled 
through  law  or  outside  the  law  should  provide  special  insights  into 
regulatory  strategies. 


Women,  the  Law,  and  Property  Control 

For  the  purpose  of  this  analysis,  property  control  will  be  con- 
sidered in  terms  of  three  sets  of  tasks:  ownership,  occupancy,  and 
management.  The  three  intertwine  closely,  as  will  be  seen.  Differ- 
entiating these  behavioral  spheres,  at  least  for  heuristic  pur- 
poses, however,  should  call  attention  to  differences  in  the  degree 
to  which  legal  systems  concentrate  their  efforts  on  male  versus 
female  property  involvements  of  diverse  types.  Of  the  three,  owner- 
ship is  certainly  the  primary,  most  minutely  regulated  sphere  of 
property  control  in  most  complex  societies, 20  with  rights  through 
occupancy  being  legitimized  in  varying  ways,  often  in  response  to 

20 jack  Goody,  Production  and  Reproduction:  A Comparative  Study  of  the  Domestic 
Domain  (Cambridge,  1976). 
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the  differential  certainty  of  ownership.  As  important,  however,  in 
terms  of  male-female  power  potentials  are  the  vicissitudes  of  prop- 
erty management,  which  the  substantial  legal  corpuses  of  most  socie- 
ties handle  in  sex-skewed  and/or  summary  fashion,  especially  when 
such  shifts  occur  within  the  household.  In  this  paper,  the  regulated 
movements  of  women  in  propertied  households  into  and  out  of  power 
niches  are  taken  as  aspects  of  women's  subordination,  for  women 
rarely  have  control  over  these  events  to  significant,  predictable 
degrees.  Further,  the  continuing  entrenchment  of  working-class  women 
in  low-status  vocations,  often  without  sufficient  legal  protection, 
will  be  examined. 

Management  of  property  (land,  livestock,  salary)  is  especially 
to  be  stressed  as  a complex  and  dynamic  domain  in  male-female  rela- 
tions, a point  to  be  stressed  because  conditions  in  the  Western 
world  have  generally  served  to  distance  the  property  management 
process  from  view.  In  particular,  women's  involvement  in  property 
management  has  become  sharply  recessed  in  the  contemporary  Western 
world,  where  women  have  tended  toward  becoming  salary  managers  among 
the  property-poor  and  have  been  supplanted  by  professional  managers 
among  the  property-rich.  And  yet  property  management  continues  to  be 
an  important  aspect  of  many  women's  lives  in  the  world  today  and 
remains  an  incompletely  delineated  one  as  to  its  power  aspects  even 
for  our  own  society. 

Within  this  behavioral  realm,  variability  in  de  facto  resource 
control  needs  particularly  to  be  determined.  Class,  caste,  and  stat- 
us differences  markedly  affect  the  nature  of  women's  economic 
involvements,  and  the  legal  side  has  been  especially  poorly  deline- 
ated for  the  working  poor  in  the  societies  to  be  considered:  this  is 
especially  true  for  women.  Further,  the  career  consequences  of  fam- 
ilial crises  which  reallocate  property  control  must  be  examined  for 
women  within  the  propertied  group.  In  some  societies  (for  example, 
parts  of  Africa  and  the  Middle  East),  men  are  highly  mobile  as  they 
seek  to  maximize  incomes,  and  women  stay  behind  intermittently  to 
assume  responsibilites  vis-a-vis  property. 21  in  others  (for  exam- 
ple, parts  of  India),  the  age  difference  between  spouses  has  tradi- 
tionally been  large,  leading  to  heightened  incidences  of  widowhood, 
widows  then  sometimes  taking  over  household  headships  and  property 
control. 22  in  yet  other  societies,  territorial  expansion,  the 
thrust  of  imperialism,  and  the  concomitant  defense  of  the  homeland 
by  warfare  has  served  to  split  families  for  significant  periods  of 
time.  The  augmentation  of  the  economic  involvements  of  women  during 
wartime  has,  for  example,  been  documented  for  many  Western  nations 
over  the  past  century. 23  The  dislocations  that  such  enterprises 
generate  within  households  are  further  exacerbated  by  intense  compe- 
tition for  property  that  is  increasingly  scarce,  such  that  women 


21-Daisy  Hilse  Dwyer,  "Male  Mobility,  Female  Residence,  and  Property  Law,"  in 
Dwyer,  ed.,  Law,  Islam,  and  the  Politics  of  Middle  Eastern  Life. 

22sankar  Sen  Gupta,  A Study  of  Women  of  Bengal  (Calcutta,  1970) 

23juliet  Mitchell,  Women's  Estate  (Manchester,  1971);  Ann  Oakley,  Woman's  Work: 
The  Housewife,  Past  and  Present  (New  York,  1976). 
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often  become  perceived  as  more  reliable  property  guardians  than  more 
distantly  related  kinsmen. 24 


Ownership,  Occupancy,  and  Management 

Complex  societies  legalize  women's  capacities  as  owners  of  real 
property  to  varying  degrees  and  in  different  ways.  Some  formally 
differentiate  women's  ownership  capabilities  according  to  their 
marital  statuses.  The  historic,  common-law  notion  of  coverture,  for 
example,  distinguished  single  women,  who  could  control  and  alienate 
their  lands  and  personal  property,  and  keep  their  various  earnings, 
from  married  women,  who  lost  control  of  their  real  property  to  their 
husbands,  lost  their  claims  to  whatever  chattels  they  owned  prior  to 
marriage  or  obtained  during  it  (including  their  own  earnings),  and 
gave  over  power  to  their  leasehold  interests,  which  husbands  could 
alienate  as  they  desired. 25  in  the  Middle  East,  by  contrast,  a 
second  pattern  evinces  itself:  the  technical  legal  rights  accorded 
to  women  over  property  were  undifferentiated  by  women's  marital 
history.  Middle  Eastern  women's  rights  to  real  property  held  prior 
to  marriage,  to  property  obtained  during  marriage,  and  to  earnings 
stood  legally  unimpaired  and  ideally  on  a par  with  men's  rights. 
Their  inheritance  rights,  however,  stood  technically  at  one-half  an 
equivalent  male  kinsman's,  and  law,  as  applied,  sharply  limited  the 
actualization  of  these  rights. 26  Another  differentiating  criterion 
as  regards  women's  ownership  rights  grows  out  of  consideration  of 
adjunctive  life-cycle  statuses.  Many  societies  formalized  the 
institution  of  the  epiclerate  or  residual  female  heir,  the  kins- 
woman who  gains  patrimony  and  controls  title  over  it  due  to  the  lack 
of  available  male  heirs,  most  often  adult  males. 27  The  daughters 
and  wives  of  men  who  died  without  sons  became  legally  designated 
heirs  in  certain  Hindu  castes  in  accordance  with  this  principle. 28 
The  Hindu  legal  concept  of  "the  daughter  treated  as  a son"  articu- 
lates the  process.  Finally  different  kinds  of  property  can  be 
legally  sex-typed:  in  Taiwanese  society,  women  gained  se-koi  or 
"private  money"  as  their  marriage  allocations  and  were  empowered  to 
manage,  alienate,  invest,  and,  upon  the  division  of  the  family, 
contribute  it  to  the  new  conjugal  fund.  29  jn  India,  stridhanam , or 
women's  wealth,  constituted  a distinct,  legal  property  category. 30. 


2^Goody,  Production  and  Reproduction. 

2^Kanowitz,  Sex  Roles  in  Law  and  Society,  61ff. 

26Dwyer,  "Male  Mobility,  Female  Residence  and  Property  Law”. 

27Goody,  Production  and  Reproduction. 

28s.  J.  Tambiah,  "Dowry,  Bridewealth,  and  the  Property  Rights  of  Women  in 
South  Asia,"  in  Jack  Goody  and  S.  J.  Tambiah,  Bridewealth  and  Dowry  (Cambridge, 
1973),  79. 

29Myron  l.  Cohen,  House  United > House  Divided:  The  Chinese  Family  in  Taiwan 
(New  York,  1976),  178-91. 

30j.  Duncan  M.  Derrett,  Introduction  to  Modem  Hindu  Law  (Oxford,  1963),  398- 
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Apparent  diversity  in  the  legal  principles  governing  property 
ownership,  however,  reflects  only  the  tip  of  actual  legal  realities 
relating  to  women  in  such  systems.  Two  levels  of  obfuscation  might 
especially  be  mentioned.  First,  the  law  as  an  articulated  corpus 
gives  the  property  involvements  of  the  property-rich  the  weight  of 
its  attention.  Second,  while  the  broad  outlines  of  women's  ownership 
prerogatives  might  seem  sharply  divergent  in  the  societies  consid- 
ered, the  binding  processes  of  property  management  for  the  proper- 
tied, and  salary  acquisition  for  the  working  poor,  show  major,  over- 
riding similarities. 

The  case  of  the  Middle  East  especially  highlights  the  contrast, 
for  one  of  the  so-called  revolutionary  changes  with  which  the  advent 
of  Islam  is  credited  is  the  affirmation  and  augmentation  of  women's 
property  rights.  Women  were  put  onto  the  legal  heir  lists,  both  as 
mandatory  and  contingent  heirs,  with  certain  women  - wives,  mothers, 
and  daughters  - being  guaranteed  portions  of  the  deceased's 
estate. 31  Moreover,  marriage,  as  has  been  mentioned,  did  not  tech- 
nically encumber  women  with  the  loss  of  property  control.  But  Middle 
Eastern  systems  tended  to  move  quickly  to  implement  women's  disin- 
heritance, which  is  culturally  defined  as  self-instigated.  Particu- 
larly in  rural  regions,  females  are  said  to  "forfeit"  their  inheri- 
tance rights  in  favor  of  adult  male  kinsmen,  especially  brothers, 
who  are  slated  to  remain  upon  the  land.  In  many  regions,  men  still 
assert  that  women  "trade"  their  property  rights  for  the  assurance  of 
future  familial  support  in  the  event  that  present  or  future  husbands 
divorce  them. 32  in  Taiwan,  women's  legally  guaranteed  equal  rights 
to  land  are  similarly  forfeited  in  writing  so  that  men  can  maintain 
their  customary  control. 33 

These  customary,  contralegal  adjustments  evoke  several  thoughts. 
If  Muslim  women  do  indeed  give  up  property  rights  in  a fair  trade- 
off in  favor  of  personal  security  and  protection,  then  trade-offs  in 
which  land-gaining  males  are  distant  kinsmen  who  have  little  stake 
in  women's  futures  or  honor  should  rarely  occur.  Data  from  one 
southern  Moroccan  district  show  that  such  cases  do  occur,  and  that 
the  males  in  question  see  property  as  their  own,  rather  than  women's 
prerogative.  This  notion  creeps  into  court  decisions  as  witnessed  in 
one  regional  Moroccan  court:  although  women's  inheritance  rights 
have  come  to  be  applied  in  the  modern  day  as  a legal  pronouncement, 
male  landholding  nonetheless  evokes  the  court's  sympathy,  and  shifts 
to  male  property  managers  tend  to  be  more  easily  validated  by  the 
courts.  As  a final  modification  in  the  schema,  wives  who  maintain 
their  real  property  titles  intact  generally  allow  their  husbands  to 
take  over  real  property  management.  The  best  that  most  married  women 
can  do  is  to  keep  control  of  movable  holdings,  maintain  them  under 
lock  and  key,  refuse  to  reveal  their  values,  and  best  of  all,  hide 
them  in  a place  apart. 


31n.  J.  Coulson,  Succession  in  the  Muslim  Family  (Cambridge,  1971). 

32vanessa  Maher,  Women  and  Property  in  Morocco  (Cambridge,  1974);  Henry  Rosen- 
feld,  ”0n  Determinants  of  the  Status  of  Arab  Village  Women,"  Man, LX  (1960),  66-70. 

33Cohen,  House  United , House  Divided , 83. 
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Similar  shifts  from  female  to  male  control  are  clearly  demon- 
strated in  the  earlier  papers  by  Jay  Spaulding  and  Donald  Cruramey  in 
this  volume.  They  also  occur  in  certain  female  ownership  situations 
in  India,  again  demonstrating  that  formal  legal  precepts  cannot  be 
construed  as  operating  alone.  Indeed,  the  intricacies  of  India's 
indigenous  legal  traditions  as  well  as  those  of  the  later  amalgam 
called  Anglo-Hindu  law  address  upper-caste  social  realities  most 
completely,  so  that  the  prerogatives  that  lower-caste  women  have  as 
regards  property  often  fall  outside  the  law's  purview,  being  grouped 
under  the  rubric  of  custom.  It  is  in  these  castes  that  women's  econ- 
omic contributions  within  the  productive  sphere  are  often  major,  and 
thereby  the  dominant  legal  system  contains  major  regulatory  gaps. 
For  upper-caste  women,  the  various  legal  schools  traditionally 
defined  formal  systems  of  female  property  which  also  need  context- 
ualization.  As  Derrett  notes,  women's  rights  should  not  be  inter- 
preted as  rights  of  individual  persons,  but  rather  as  part  and 
parcel  "of  women's  responsibility  in  the  family,"  a family  which 
places  women  in  a reduced  power  position  vis-a-vis  more  independent 
(male)  household  heads. 34  Furthermore,  the  power  tugs  of  real  life 
can  modify  the  actualization  of  women's  on-paper  rights  substantial- 
ly, as  anthropologists  are  increasingly  noting. 

The  most  dramatic  of  these  upper-caste  power  tugs  involves  sut- 
tee , which  has  marked  property  correlates.  Widowhood  constituted 
and  still  constitutes  a pariah-like  state  for  upper  caste  women  in 
India.  Indeed,  the  very  status  itself  is  contrary  to  expectations 
about  how  proper  marriage  should  proceed  for  the  twice-born,  since 
an  ideal  upper-caste  wife  should  predecease  her  husband.  If  the  wife 
did  not  predecease  him,  however,  the  second-best  ideal  practice  was 
for  the  widow  swiftly  to  join  her  husband  by  throwing  herself  onto 
his  funeral  pyre.  This  act , suttee  , established  the  wife  as  heroic; 
it  also  redistributed  whatever  property  the  widow  technically  inher- 
ited from  her  husband  and  obviated  her  maintenance.  In  particular, 
maintenance  was  construed  to  be  less  essential  when  widows  were 
sonless.  Sonless  widows  traditionally  succeeded  to  the  husband's 
estate  for  their  own  lifetimes,  after  which  the  estate  reverted  to 
the  nearest  living  heir  of  the  initial  deceased.  In  the  pre-modern 
period,  suttee  thus  served  to  transmit  property  directly  to  males  in 
some  cases,  (in  recent  times,  the  Hindu  Women's  Right  to  Property 
Act  XVIII  of  1937  provided  widows  with  substantial  amounts  of  prop- 
erty whether  or  not  sons  were  extant,  and  the  Hindu  Succession  Act 
XXX  of  1956  converted  women's  life  estates  to  estates  over  which 
they  were  full  and  absolute  owners. )35 

Less  dramatic  but  as  prevalent  is  predation  of  women's  life 
estates  by  close  male  kinsmen.  In  these  cases  strategies  seem  simi- 
lar to  the  Middle  Eastern  ones  in  parallel  cases:  to  establish  de 
facto  control  through  the  takeover  of  lands  or  the  seizure  of  crops, 
or  to  charge  incompetence  on  the  women's  part. 36  since  women  were 

3^H1s  major  focus  is  the  Mitakshara  joint  family.  J.  Duncan  M.  Derrett,  A 
Critique  of  Modern  Hindu  Law  (Bombay,  1970),  194. 

35])errett,  introduction  to  Modern  Hindu  Law. 

•^Adrian  c.  Mayer,  Caste  and  Kinship  in  Central  India  (Berkeley,  1960),  244. 
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frequently  prohibited  from  appearing  before  upper-caste  councils,  it 
was  difficult  for  them  to  voice  their  complaints  and  obtain  redress. 

Manipulation  of  the  previously  mentioned  "private  money"  of 
Chinese  wives  in  both  Taiwan  and  on  the  mainland  often  also  accrued 
to  the  ultimate  benefit  of  husbands.  Men  sometimes  hid  their  earn- 
ings in  their  wives'  "private  money";  husbands  occasionally  syphoned 
off  family  resources  into  their  wives'  "private  money"  pools. 37 
Once  husband  and  wife  succeeded  in  separating  their  family  off  from 
the  larger  kinship  entity,  however,  women  tended  to  hand  over  their 
property  to  the  conjugal  fund  where  it  was  fused  with  their  hus- 
bands ' . 38 

Often  the  very  nature  of  the  workplace  as  legally  defined  dimin- 
ishes the  ownership  potentials  of  working  women.  Here  access  to  and 
control  over  salaries  and  other  earnings  becomes  a prime  focus  and 
problems  generated  in  the  "modernized"  or  "modernizing"  sectors  of 
the  relevant  economies  are  to  be  stressed.  First  and  foremost  among 
these  as  regards  women  is  the  fact  that  much  of  the  work  which  pro- 
letarian women  do  in  Third  World  countries  falls  outside  the  purview 
of  the  law.  Poor  urban  women  often  work  for  whatever  hours  at  what- 
ever jobs  they  can  in  the  so-called  informal  sectors  of  their 
economies.  They  engage  in  petty  trade,  provide  domestic  services 
under  private  agreement,  and  otherwise  do  odd  jobs.  Poor  women  in 
urban  Africa  attempt  to  support  themselves  through  beer  brewing, 
food  processing,  prostitution,  or  petty  trade;  men  are  still  more 
likely  than  women  to  work  as  domestic  servants,  except  perhaps  in 
South  Africa.  In  short,  women  often  work  at  tasks  which  are  not 
regulated  by  national  wage  legislation  and  do  not  bring  institution- 
alized fringe  benefits. 39  since  such  workers  are  frequently  women 
who  are  not  listed  as  employable  because  of  their  marital  statuses, 
they  constitute  growing  ranks  of  what  have  been  called  the  invisible 
un-  or  underemployed.  Their  problem,  it  is  to  be  underlined,  appears 
to  be  a continuing  one.  Contrary  to  many  anthropologists'  first 
predictions,  the  informal  sectors  of  many  economies  do  not  seem  to 
be  disappearing  as  "modernization,"  "development,"  or  "Westerniza- 
tion" proceeds.  Rather,  they  seem  to  be  ramifying  as  cost-saving 
accoutrements  of  formal  sectors. 40  with  their  perpetuation, 
women's  dilemmas  regarding  the  predominant  property  that  they  often 
come  to  hold  (i.e.,  their  earnings)  - which  often  derive  from  uncer- 
tain or  illicit  sources  and  which  are  generally  paltry  in  quantity  - 
are  likely  to  continue. 

Data  on  the  "informal  sector"  show  that  the  unionized  female 
worker  whose  working  life  is  well-covered  by  legislation  and  who  has 
access  to  legal  experts  through  the  organization,  is  many  times  a 


3?Martin  C.  Yang,  A Chinese  Village^ New  York,  1945),  76-9. 

38cohen,  House  United , House  Divided , 210. 

^Discussion  at  the  IDS  Conference  on  the  Continuing  Subordination  of  Women 
The  University  of  Sussex,  England,  spring,  1980. 

^Claude  Meillassoux,  Femmes , Greniers  et  Capitaux  (Paris,  1974). 
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showpiece  in  Third  World  nations. 41  Moreover,  legislation  as 
regards  women  in  the  workplaces  of  the  first  world  poses  consider- 
able problems  which  are  often  parallel  in  formulation.  Women  often 
work  for  employers  whose  enterprises  are  sufficiently  small  to  fall 
outside  nationally  set  boundaries  for  regulation  (for  example,  Title 
VII  of  the  Civil  Rights  Act  of  1964). 42  They  also  tend  to  concen- 
trate in  low-status  occupations  to  substantial  degrees.  Indeed,  by 
far  the  majority  of  working  women  in  the  United  States  work  in  a 
handful  of  occupational  categories,  among  them  clerical  work,  domes- 
tic service,  waitressing,  teaching,  and  nursing.  The  preponderance 
is  sufficient  in  Western  nations  such  that  certain  commentators  have 
equated  Western  occupational  distributions  with  caste. 43 

Some  comments  should  be  made  regarding  the  ultimate  ownership 
and  control  of  earnings  gained  through  such  economic  involvements  in 
the  societies  mentioned.  Law  corpuses  often  do  not  designate  what, 
precisely,  the  two  sexes'  prerogatives  are  as  regards  to  women's 
(and  men's)  incomes.  Thus  while  young,  single  Latin  American  women 
are  paid  as  individuated  workers,  most  send  the  bulk  of  their 
earnings  back  to  the  family  fund. 44  The  relatively  new  category  of 
Middle  Eastern  single  female  emigrants  (primarily  Turkish)  working 
in  Europe,  is  sent  into  that  labor  market  with  the  same  expecta- 
tions.45  in  similar  fashion,  in  many  parts  of  the  Middle  East,  men 
pressure  women  to  turn  over  their  earnings  or  to  spend  them  on 
household  items  which  generally  fall  to  the  husband  if  the  marriage 
is  dissolved.  Indeed,  they  sometimes  work  to  have  their  women  paid 
not  in  money  but  in  kind  or  in  luxury  goods  so  as  to  have  better 
control  over  the  channeling  of  incomes.  In  many  Western  contexts, 
women  are  apt  to  give  over  property  and  income  control  to  husbands, 
who  then  do  the  bulk  of  investment,  often  in  their  own  names,  and 
who  often  supervise  women's  extensive  consumer  activities,  sometimes 
directly  and  sometimes  through  the  indirect  legal  instrument  of 
joint  checking.  Data  about  middle-class  American  widows,  for 
example,  reveal  that  they  often  share  a common  disability  at  the 
times  of  their  husbands'  deaths:  not  knowing  the  facts  of  either 
their  own  or  their  husbands'  finances. 46 


^Margot  L.  Smith,  "The  Female  Domestic  Servant  and  Social  Change:  Lima, 

Peru,"  172-78;  Virve  Piho,  "Life  and  Labor  of  the  Woman  Textile  Worker  in  Mexico 
City,”  in  Ruby  Rohrlich-Leavitt , ed.,  Women  Cross-Culturally , Change  and  Challenge 
(The  Hague,  1975). 

^^Kanowitz,  Sex  Roles  in  Law  and  Society. 

^^Randall  Collins,  "A  Conflict  Theory  of  Sexual  Stratification,"  Social  Prob- 
lems,XIX,  1 (1971),  3-21. 

^A.  G.  Sanchez  and  Ana  E.  Dominguez,  "Women  in  Mexico,"  in  R.  Rohrlich- 
Leavitt,  ed.,  Women  CrosS’^Culturally : Change  and  Challenge  ; Mary  Elmendorf, 
"Mexico:  The  Many  Worlds  of  Women,"  in  J.  Giele  and  A.  Smock,  eds.,  Women,  Roles 
and  Status  in  Eight  Countries  (New  York,  1977);  and  Women  in  Latin  America,  Signs 
V,  1 (1979). 

^Nerman  Abadan-Unat,  "Implications  of  Migration  on  Emancipation  and  Pseudo- 
Emancipation  of  Turkish  Women,”  International  Migration  Review,Xl , 2 (1977),  31-58. 

^Helena  Znaniecki  Lopata,  "Role  Changes  in  Widowhood:  A World  Perspective,” 
in  D.  Cowgills  and  L.  Holmes,  eds.,  Aging  and  Modernization  (New  York,  1972). 
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In  all  cases,  the  relative  hiddenness  of  management  of  income 
and  other  kinds  of  property  from  public  view  and  analysis,  has 
occasionally  caused  that  aspect  of  economic  life  to  be  relatively 
neglected  in  legal  reform  movements.  Community  and  individuated 
property  rules  define  the  economic  foundations  of  marriage  in  the 
various  United  States,  and  the  merits  of  community  property  clauses 
have  often  been  argued  from  the  feminist  side.  Yet  some  community 
property  regimes  contained  marked  anti-feminist  provisions  upon 
which  feminists  have  minimally  focused.  In  these  cases,  community 
property  refers  to  the  ultimate  devolution  of  a couple's  holdings 
and  so  concerns  ownership.  According  to  some  sets  of  rules,  however, 
the  management  of  property  within  marriage  was  accorded  to  hus- 
bands .47 

The  relatively  easy  shifting  of  title  from  women's  to  men's 
hands  in  many  Islamic  regions  calls  attention  to  the  fact  that  own- 
ership is  more  nearly  a process  than  a fixed  state  in  many  legal 
systems.  Occupancy  comes  close  to  being  necessary,  if  not  suffi- 
cient, as  a condition  for  maintaining  property  rights  in  many  socie- 
ties.48  This  association  of  occupancy  and  real  property  rights  is 
age-old  and  occurs  far  beyond  the  area  of  the  Middle  East,  which 
here  forms  a main  focus.  In  many  African  societies  that  periodically 
reapportioned  land  among  their  members,  presence  upon  a land  parcel 
was  typically  mandatory  for  continued  rights  over  it.  The  male- 
female  division  of  labor  was  marked  in  these  cases:  in  so-called 
female  farming  societies,  those  societies  in  which  women  do  the  bulk 
of  agricultural  tasks,  land  was  generally  apportioned  to  men,  who 
had  claims  to  it  because  of  their  lineage  affiliations  and  their 
married  statuses;  that  land  was  considered  appropriately  allocated, 
however,  by  virtue  of  the  fact  that  wives  and  their  children  lived 

on  it  and  worked  it. 49  Thus  women  actualized  men's  ownership 

potentials  in  these  cases,  and  male  ownership  cannot  be  properly 
considered  without  recourse  to  women. 

The  sexual  division  of  labor  that  is  implied  in  these  cases  also 
exists  in  certain  other  societies  that  exhibit  more  strongly  articu- 
lated male  authority  patterns  and  where  women's  involvement  with 

property  is  consciously  recessed  from  view.  In  such  societies,  most 
of  the  Middle  East  included,  property  constitutes  a scarcer  commod- 
ity, and  owners  use  a variety  of  techniques  to  secure  their  holds 
over  it.  In  some  cases,  sound  deeds  and  contracts  provide  security; 
in  others,  rights  in  landed  property  have  come  to  be  validated 

through  unambiguous  registration  procedures  (an  elaborate  nineteenth- 
century  French  legal  goal).  In  still  others,  women  become  continuing 
occupants  of  houses,  lodgings,  and  land  on  behalf  of  their  husbands 
and  fathers  as  a hedge  against  takeovers  by  male  outsiders. 

In  the  Middle  East,  for  example,  documents  (such  as  wills  and 
deeds  of  transfer  have  maintained  an  ambiguous  reputability  through- 

^Kanowitz,  Sex  Roles  In  Law  and  Society , 212-218. 

4%wyer,  "Male  Mobility,  Female  Residence  and  Property  Law." 

49paul  Bohannan  and  Laura  Bohannan , Tiv  Economy  (Evanston,  1968),  is  one  such 
report. 
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out  the  centuries.  Technically,  oral  evidence  based  upon  eye-witness 
is  the  only  legally  recognized  mode  of  proof  according  to  early 
Islamic  law  texts  and  commentaries,  and  while  legal  documents  later 
came  to  constitute  a crucial,  informal  development  with  respect  to 
evidence  giving,  oral  testimony  still  provides  judicially  acceptable 
challenges  to  documentary  proofs. 50  a mother  staffing  a store,  a 
wife  in  an  apartment,  or  a part  of  a family  on  a land  parcel  provide 
added  guarantees  to  title,  and  partially  explain,  I believe,  the 
common  practice  of  leaving  female  family  members  behind  when  male 
family  members  go  off  with  the  economic  betterment  of  the  family  as 
their  stated  goal. 

The  tactic  is  not  legally  validated  in  terms  of  ownership  shifts 
or  in  terms  of  a legal  articulation  of  new  roles  (although  the  pub- 
lic recognizes  women's  assumption  of  male-associated  tasks  as  appro- 
priate behavior).  Rather  it  is  legally  structured  in  ways  which 
deemphasize  women's  crucial  involvement  in  the  maintenance  of  prop- 
erty rights.  According  to  Islamic  law,  albeit  varyingly  according  to 
the  "school,"  occupancy  provides  a basis  for  an  ownership  claim 
after  a specified  number  of  years.  The  claim,  however,  is  invariably 
that  of  the  male  head  of  household,  whether  or  not  he  is  present. 
Thus  the  law  recognizes  the  continuing  presence  of  a woman  only  as 
service  on  a husband's,  son's,  or  father's  behalf,  not  on  her  own. 
The  law's  only  other  input  is  to  guarantee  husbands  the  right  physi- 
cally to  situate  their  wives  where  they  like  at  whatever  times.  That 
right  is  granted  through  the  rationale  of  defending  women's  modesty 
and  the  family's  honor. 

If  occupancy  describes  a passive  side  of  de  facto  property  con- 
trol, management  defines  its  more  active  and  aggressive  behavioral 
aspect.  Management  implies  decision-making  vis-a-vis  resources  and 
personnel,  and  portends  a minimal,  offensive  stance  against  competi- 
tors. Indeed,  men  often  take  over  management  of  women's  property 
precisely  in  keeping  with  these  rationales,  as  has  been  seen.  As  a 
result,  women  in  most  of  the  societies  mentioned  often  must  struggle 
in  order  to  keep  control  over  real  property  when  husbands  or  other 
close  kinsmen  are  present  and  available  as  managerial  substitutes.  A 
substantial  body  of  data  exists,  however,  that  demonstrates  that 
women  often  do  fight  such  battles,  and  further  that  they  do  come  to 
manage  property  for  substantial  time  periods  in  their  own  rights. 

Thus  Middle  Eastern  legal  systems  recognize  adult  women's  right 
to  own  and  manage  property,  ironically  a right  that  is  actualized 
more  consistently  on  behalf  of  their  men  rather  than  for  themselves. 
In  some  instances  this  managerial  privilege  is  solemnized  by  law: 
the  Moroccan  law  code,  for  example,  permits  women  to  be  legally 
designated  as  administrators  of  the  property  holdings  of  minors. 
Widowed  mothers  thus  can  and  sometimes  do  become  the  legally  recog- 
nized administrators  of  their  children's  property.  They  simply  must 
be  deemed  as  having  moral  rectitude  and  a high  potential  for  respon- 
sibility for  undertaking  the  task.  Women,  however,  are  defined  out 
of  the  management  role  upon  remarriage,  the  general  belief  being 


SOBrinkley  Messick,  "Literacy  and  the  Law:  Legal  Documents  and  Social  Rela- 
tions in  Yemen,"  in  Dwyer,  ed.,  Law,  Islam  and  the  Politics  of  Law. 
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that  women,  unlike  men,  will  yield  to  newly  instilled  passions  and 
will  no  longer  protect  their  children's  interests. 51 

In  many  cases,  however,  management  of  property  by  women  in  the 
Middle  East  is  not  judicially  supervised  so  closely.  In  certain 
village  regions  on  the  Turkish-Syrian  border,  women  undertake  the 
property  role  recurrently  but  by  custom.  Aswad  noted  the  customary 
managerial  role  of  widowed  eldest  wives  in  elite  extended  families 
in  that  area. 52  Those  women,  who  lack  brothers-in-law  and  fathers- 
in-law  who  can  take  charge  of  family  property,  manage  family  hold- 
ings while  their  children  are  small.  Indeed,  the  widowed  oldest  wife 
often  assumes  a general  control  over  family  affairs.  This,  in  turn, 
provides  an  expanded  set  of  life-options  to  other  women  in  the  fam- 
ily. Younger  divorced  or  widowed  sisters-in-law,  for  example,  can 
join  the  female-headed  household  as  an  alternative  to  remarrying. 

In  many  parts  of  Africa  as  well,  where  male  labor  migration  has 
become  a dominant  economic  pattern,  the  wives  left  at  home  often 
become  the  de  facto  managers  of  the  family  land.  This  is  particular- 
ly true  in  areas  where  family  rather  than  communal  labor  is  predom- 
inant. This  African  and  Middle  Eastern  evidence  parallels  medieval 
European  data. 53  Mistresses  of  manors  periodically  defended  their 
manors  when  under  seige.  Wives  became  custodians  and  managers  during 
these  crisis  moments.  Similarly,  the  women  of  artisan  sub-groups 
frequently  took  charge  of  craft  enterprises  during  male  absence. 
Indeed,  both  wives  and  daughters  tended  to  be  well-prepared  to  run 
these  enterprises,  and  male  craftsmen  often  designated  their  kins- 
women as  multi-functional  heirs.  On  the  legal  side,  men's  testaments 
accorded  women  membership  in  guilds,  control  over  apprentices,  and 
ownership  of  craft  instruments.  Virtually  all  crafts  allowed  such 
stipulations  in  favor  of  women,  including  those,  like  butchering  and 
tanning,  which  we  now  conceptualize  as  male. 

Data  from  India  again  show  certain  elite  women  to  be  staunch  and 
sturdy  property  managers,  particularly  when  undertaking  such  tasks 
for  someone  else.  In  this  regard,  the  property  involvements  of 
upper-caste  widows  with  small  sons  can  be  contrasted  with  those  of 
the  suttees  previously  mentioned.  Certain  biographical  materials 
show  that  many  Havik  Brahmin  women  show  strength  and  resilience  in 
property  management  undertaken  on  behalf  of  their  young  sons. 54 
They  often  fight  hard  to  keep  predatory  relatives  from  annexing 
holdings,  extending  boundaries,  stealing  crops,  or  seizing  valua- 
bles. Widows  from  Medya  Pradesh  act  similarly  and  tend  to  profit 
from  the  property  control  that  they  have  undertaken:  unlike  the 


51Dwyer,  Images  and  Self-Images,  110. 

52Barbara  Aswad,  Property  Control  and  Social  Strategies:  Settlers  in  a Middle 
Eastern  Plain  (Ann  Arbor:  Anthropological  Papers  no.  44,  1971). 

^Eileen  Power,  Medieval  Women  (Cambridge,  1975)  43ff. 

S^Helen  e.  Ullrich,  "Caste  Differences  between  Brahmin  and  non-Brahmin  Women 
in  a South  Indian  Village,"  in  Alice  Schlegel,  ed  •,  Sexual  Stratification  (New  York, 
1977),  94-108. 
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sonless  widows,  they  are  more  apt  to  skirt  the  prohibitions  asso- 
ciated with  widow  status  and  frequently  live  in  lessened  dis- 
comfort . 55 

Data  from  parts  of  mainland  China  and  Taiwan  similarly  confirm 
the  frequent  acuity  and  perseverance  of  Chinese  village  women  in 
financial  matters.  Young  farm  girls,  much  like  certain  older  women, 
worked  additional  jobs  in  order  to  gain  cash  earnings  which  then 
became  their  personal  property  in  pre-communist  China;  some  of  those 
earnings  were  occasionally  utilized  to  buy  land.  In  one  village  in 
Taiwan,  women's  "private  money"  tended  to  be  carefully  loaned  or 
otherwise  invested  by  its  owners. 56 


Cultural  Dislodgers:  Law,  Ideology,  and  Pathways  from  Power 

These  cases  point  to  the  fact  that  even  upper-class  or  -caste 
non-Western  women  are  not  as  uncomfortable  assuming  male-associated 
economic  roles  as  Westerners  might  expect.  Indeed,  indications  are 
that  many  "sheltered"  non-Western  women  take  on  these  tasks  surpris- 
ingly easily.  The  Havik  Brahmin  material  not  only  reflects  the  ten- 
acity of  women  in  warding  off  encroachments  upon  their  property 
holdings;  it  also  shows  that  women  develop  that  tenacity  despite 
personal  histories  of  seclusion  and  dependence . 57  The  syndrome  is 
similar  in  North  Africa  as  seen  from  my  Moroccan  observations:  after 
initial  moments  of  discomfort  at  shedding  their  secluded  status, 
widows  with  families  to  maintain  generally  opt  to  manage  family 
lands,  work  for  a wage,  and  haggle  in  the  marketplace  on  a par  with 
men  in  order  to  maximize  resources. 

Such  women  rapidly  learn  that  they  can  be  efficacious  in  jobs 
that  they  have  learned  indirectly  by  watching  the  training  and  per- 
formances of  males  or  by  witnessing  other  women's  occasional  proper- 
ty-holding behavior.  That  behavior  itself  raises  questions,  however. 
In  societies  in  which  men  are  the  idealized  economic  holders  of 
power,  how  does  society  counteract  the  impetus  among  women  to 
achieve  economically-based  power  on  an  equal  - to  wit,  permanent  - 
footing?  Again,  if  women  who  hold  legitimated  power  on  an  occasional 
basis  perform  well  and  energetically  in  these  roles,  and  profit  from 
that  involvement,  how  are  women  moved  smoothly  out  of  critical  power 
spheres?  A central  issue  in  sexual  politics  is  the  muting  of  such 
resistance  through  the  law,  but  more  fundamentally  through  ideology 
or  belief. 

A general  overview  of  complex  societies  indicates  that  the  prob- 
lem is  real  for  women  who  are  occasional  holders  of  economic  power. 
Many  such  women  seek  to  perpetuate  the  power  that  they  temporarily 
gain  through  the  assumption  of  male  responsibilities.  Many  Middle 
Eastern  widows  and  divorcees  acknowledge  that  marriage  constitutes  a 


^^Doranne  Jacobson,  "Widows  in  India"  (presentation  at  Columbia,  1979). 

5*>Yang,  a Chinese  Village , 76-85;  Cohen,  Bouse  United3  Bouse  Divided,  179,  181. 

^^Ullrich,  "Caste  Differences  between  Brahmin  and  non-Brahmin  Women";  Derrett, 
Critique  of  Modern  Bindu  Law , 117. 
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disadvantaged  state  and  proclaim  with  bravado  that  they  will  never 
marry  again.  Spacing  between  successive  marriages  is  often  extended 
in  these  cases,  and  the  advantages  of  marriage  are  sometimes  sought 
in  illicit  and/or  compensatory  ways:  through  extra-marital  affairs, 
for  example,  and  through  so-called  "temporary"  wage-earning  that  is 
extended  again  and  again.  Similar  situations  and  similar  attitudes 
have  clearly  been  demonstrated  for  African  women  as  well,  particu- 
larly for  Hausa  women  in  Nigeria  and  Ganda  women  in  Kampala. 58  in 
the  sericultural  regions  of  China,  single  women  working  on  silk 
farms  sometimes  outlasted  the  onslaught  of  the  men  who  married 
them. 59  These  brides  bound  their  genitals  so  completely  that  their 
grooms  were  provided  with  no  possibility  of  physical  access;  herbal 
concoctions  kept  the  women  from  urinating  so  that  their  self-made 
chastity  belts  did  not  need  to  be  loosened  for  even  a moment.  After 
several  days  of  such  resistance,  their  grooms  often  tired.  The 
brides  then  bought  their  husbands  new  spouses  as  replacements  and 
resumed  their  independent  and  highly  lucrative  bachelorhoods.  In  a 
somewhat  different  vein,  many  Indian  women  established  non-marital, 
marriage-like  arrangements  which  served  to  maximize  the  economic 
benefits  of  their  femme  sole  status:  their  cleverness  apparently 
proved  a bane  to  reformers  who  drafted  the  Hindu  Widow  Remarriage 
Act  XV  of  1856.60  The  British-conceived  Act  stated  that  Hindu 
women  had  the  legal  right  to  remarry,  and  also  had  the  right  to 
maintain  their  deceased  husbands'  holdings,  however  only  until  their 
remarriages.  As  non-strategic  law-abiding  Indian  women  came  to  lam- 
ent, they  lost  control  over  former  resources  upon  remarriage,  while 
"immoral"  women  who  established  illicit  ties  strategically  main- 
tained their  property  holdings. 

The  task,  then,  of  dislodging  women  might  well  be  more  difficult 
than  Westerners  are  likely  to  assume.  Part  of  the  job  is  certainly 
accomplished  through  legal  provisions  which,  however,  are  often 
phrased  indirectly  as  regards  their  impact  upon  women.  Legal  stipu- 
lations that  make  women  the  administrators  of  property  for  male 
children,  for  example,  often  do  not  explicitly  articulate  conditions 
for  women's  removal  from  power.  Rather  they  frequently  stress  the 
young  male's  readiness.  Sometimes  this  is  done  through  definitions 
that  cite  "maturity"  rather  than  age,  a criterion  which  is  sharply 
raanipulable  according  to  the  power  potentials  of  the  pertinent  men 
and  women.  In  other  cases,  the  changeover  is  accomplished  by  judi- 
cial means,  which,  however,  entails  personal  initiative  and  cost.  In 
yet  other  contexts,  ritual  provides  formal  validation,  and  hence 
pressure,  regarding  men's  assumption  of  adult  status  vis-a-vis  prop- 
erty management.  Often  the  relevant  ritual  is  marriage. 

In  most  cases,  however,  it  is  not  the  law  that  is  the  most  vital 
agent  for  dislodging  women  from  economic  power  niches.  The  dislodg- 
ing typically  is  peaceful,  and  relatively  few  cases  relating  to  the 
issue  seem  to  pop  up  in  court,  likely  because  the  very  airing  of 

5®See  Mary  Smith,  Baba  of  Karo  (London,  1954);  Abner  Cohen,  Custom  and  Polities 
in  Urban  Africa  (Berkeley,  1974);  Obbo,  African  Women. 

S^Marjorie  Topley,  "Marriage  Resistance  in  Rural  Kwantung,"  in  Margery  Wolf 
and  Roxane  Witke,  eds.,  Women  in  Chinese  Society  (Stanford,  1975),  67-88. 

6%.  Parameswaran  Mootnath,  Outlines  of  Hindu  Law  (Ernakulum,  1967). 
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such  disputes  in  a public  forum  calls  male  honor  into  question. 
Rather,  the  burden  of  regulating  shifts  seems  to  fall  to  persuasion 
and  perhaps  raw  coercion.  What  is  striking  in  much  of  the  material 
already  discussed  is  the  latitude  provided  to  males,  but  also  to  a 
lesser  degree  to  females,  to  compete  for  control  over  vital  resour- 
ces. In  systems  in  which  law  seems  to  regulate  property  closely,  the 
degree  to  which  males  and  females  can  exert  their  wills  is  nonethe- 
less striking  in  the  household  context. 

As  regards  persuasion,  it  can  be  said  that  the  role  dynamics 
that  complex  societies  require  of  many  of  their  women  are  buttressed 
by  intricate  beliefs  about  other  and  self.  In  particular,  certain 
aspects  of  the  structuring  of  belief  complexes  about  women  recur  for 
many  of  the  contexts  discussed,  and  these  belief  complexes  show 
substantial  fit  with  the  on-the-ground  dynamics  of  male-female  rela- 
tions. Of  these,  the  following  components  might  be  stressed.  First, 
a dominant  negative  overall  estimation  of  women's  character  and 
potential  exists  and  is  in  keeping  with  women's  predominant  subord- 
inate status.  Second,  a belief  in  women's  at  least  occasional  high 
competence  occurs,  which  serves  the  function  of  smoothing  the  path- 
way for  women  quickly  and  effectively  to  assume  control  over  criti- 
cal tasks.  For  proletarian  women  it  helps  support  their  productive 
involvements.  Third,  the  negative  appraisal  of  women's  long-term 
abilities  is  stressed,  which  promotes  the  easy  removal  of  women, 
forcibly  or  voluntarily,  from  power  positions.  In  the  case  of 
working  class  women,  this  belief  merges  with  negative  working  class 
or  subgroup  stereotypes. 

Western  psychologists  have  pinpointed  our  own  culture's  tendency 
to  conceptualize  womanhood  in  terms  of  dual  extremes.  In  the  Chris- 
tian tradition,  Mary  Magdalene  vies  with  Mary  the  Virgin  Mother,  who 
together  embody  positive  and  negative  attributes  pushed  to  their 
ultimates.  The  two  personifications  merge  in  the  culture's  esti- 
mation of  what  women  are  or  can  be,  the  so-called  blending  of  virgin 
and  whore. 61  Certain  Hindu  materials  liken  women  to  "the  cream  of 
the  milk,  part  nectar,  part  poison, "62  with  maternity  being  the 
extolled  status,  while  widowhood  carries  the  most  extreme  negative 
connotations . 63  And  in  Middle  Eastern  society,  there  is  the 
mental  and  sexual  purity  of  the  virgin  but  there  is  also  the 
unbounded  evil  of  the  old  woman,  who  is  more  treacherous  than 
Satan. 64  By  comparison,  men's  proclivities  in  either  direction 
are  gauged  as  more  modest,  more  predictable,  and  less  dramatic.  In 
Chinese  culture,  there  are  the  elaborations  of  notions  of  pollution 
due  to  childbirth  and  pregnancy,  as  well  as  the  recognition  of  the 


^Helene  Deutsch,  "Motherhood  and  Sexuality,"  in  Neuroses  and  Character  Types 
(New  York,  1965),  190-212;  Anthony  Pietropinto  and  Jacqueline  Simenauer,  Beyond  the 
Male  Myth  (New  York,  1977),  269-71. 

62cupta,  Women  of  Bengal,  168. 

63gdward  B.  Harper,  "Fear  and  the  Status  of  Women,”  Southwestern  Journal  of 
Anthropology,  XXV  (1969),  81-86. 


6^Dwyer,  Images  and  Self-Images . 
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chaos  that  clever  women  are  likely  to  cause. 65  Certain  Southern 
Chinese  clan  rules  reflect  the  negative  expectations  that  many  fam- 
ilies hold  regarding  in-marrying  females;  a young  wife's  propensi- 
ties for  disrespect,  gossip,  truculence,  and  discord  are  all  stres- 
sed in  these  customary  law  documents. 66 

These  attributions  permit  validation  of  the  extraction  of  women 
from  economic  power  niches.  In  the  Middle  East,  mature  women  are 
viewed  as  clever,  assertive,  and  passionate,  but,  as  importantly, 
they  are  regarded  as  too  clever  and  assertive,  too  animalistic,  and 
therefore  too  societally  chaotic.  These  traits  correlate  with  the 
very  moments  in  which  women  are  apt  to  assume  power.  In  Mediterran- 
ean Europe,  this  correlation  of  belief  and  empoweredness  occurs 
also: 67  a surprisingly  large  number  of  Spanish  business  enter- 
prises are  entitled  "vidua  de  ..."  ("widow  of  ..."),  and  observers 
estimate  that  authoritarian  Spanish  widows  are  apt  to  be  tougher  in 
business  than  their  husbands  ever  were.  Tellingly,  widows  are  ster- 
eotyped as  sexually  rapacious,  witch-like,  and  incompetent.  Andalu- 
sian reportage  notes  that  the  last  trait  has  no  basis  in  reality. 

It  is  important  to  note  that  such  schemas  view  the  females  that 
they  have  conjured  with  something  akin  to  fascination,  largely 
because  of  women's  putative  excesses.  The  Middle  Eastern  crone,  the 
Indian  mother,  and  Catholicism's  mourning  mother  (the  penultimate 
diarama  in  the  Virgin  Mary  depiction)  are  all  highly  dramatic. 
These  are  powerful  and  assertive  figures  that  are  accorded  the  capa- 
city to  take  charge  with  a charismatic  unfettering  of  their  life 
forces  rather  than  with  painstaking  preparedness. 

The  stereotype  of  the  charismatic,  excessive,  but  highly  compe- 
tent female  is  waning  as  our  society's  dominant  image.  Its  fading, 
however,  is  attuned  to  revised  demands  upon  women's  economic  life 
careers  in  highly  "developed"  Western  polities.  Women's  contingency 
services  have,  for  example,  become  constricted,  as  the  burden  for 
crisis  assumption  of  power,  tasks,  and  responsibility  has  shifted 
from  kinswomen  (and  kinsmen)  to  service  personnel.  Crises  are  to  be 
eased  by  professional  property  administrators,  individual  insurance 
programs,  state  welfare  systems,  and  licensed  therapists.  Under 
these  circumstances,  bureaucratized  society  does  not  require  a 
continued  vision  of  the  charismatic  woman  of  forcefulness  to  the 
degree  that  it  once  did.  Rather  some  theorists  argue  that  our  socie- 
ty now  aggrandizes  a type  of  woman  who  coordinates  her  efforts  with 
overarching  support  systems  that  are  greater  than  familial. 68  in 
this  context,  the  power  of  both  men  and  women  within  the  domain  of 
the  household  has  shown  notable  attrition. 


^^Emily  M.  Ahern,  "The  Power  and  Pollution  of  Chinese  Women,”  in  Wolf  and 
Witke,  eds.,  Women  in  Chinese  Society. 

66Liu,  The  Traditional  Chinese  Clan  Rules  (Locust  Valley,  1959). 

67julian  Pitt-Rivers,  "The  Moral  Foundations  of  the  Family,”  in  The  Fate  of  She- 
chem  or  the  Politics  of  Sex  (Cambridge,  1977),  80-83. 

^Christopher  LaSch,  The  Culture  of  Narcissism  (New  York,  1978). 
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Conclusion 


Because  the  forces  of  persuasion  and  coercion,  most  prominent 
among  them  being  law  and  ideology,  share  the  burden  of  smoothing 
women's  movement  into  and  out  of  key  power  niches,  or  alternatively 
limit  women's  contributions  to  the  realm  of  low-paying,  low-status 
jobs,  it  can  scarcely  be  said  that  women's  subordination  in  complex 
societies  rests  solely  or  predominantly  on  the  foundation  of  law. 
Yet  several  tendencies  might  be  cited  as  to  how  these  diverse  mech- 
anisms divvy  up  the  social  control  task.  First,  the  realities  of 
the  economic  careers  of  poorer,  low-status,  property-poor  women  are 
often  less  detailed  in  law  and  often  at  variance  with  it.  Indeed, 
the  exploitation  of  poorer  women's  labor  often  occurs  under  work 
conditions  that  fall  outside  the  domain  of  legislated  controls. 
Women  who  work  in  the  so-called  informal  sectors  of  Third  World 
economies  (as  temporary  service  personnel  or  hawkers)  enjoy  no  wage 
or  social  service  safeguards,  and  indeed,  the  informal  sector  of 
many  economies  appears  to  be  burgeoning  precisely  because  of  this 
fact.  Certain  writers  have  detailed  the  financial  advantages  that 
accrue  to  enterprises  that  employ  cheap  foreign,  male  labor  with  no 
additional  social  service  costs  ;69  much  the  same  analysis  holds 
regarding  women,  who  operate  in  the  informal  sectors  of  their 
national  economies  in  large  numbers.  Further,  in  first-world 
nations  that  have  considerable  corpuses  of  legislation  about  job  and 
salary,  the  clustering  of  women  in  low-status,  traditionally  female 
occupations  is  a major  and  continuing  concern  that  largely  falls  out 
of  what  is  designated  as  appropriate  for  sex  discrimination 
legislation,  its  immediate  provenance  being  the  wage  earner's 
choice.  Thus  the  United  States  Equal  Pay  Act  of  1963  and  consi- 
derable subsequent  legislation  aimed  at  equalizing  pay  for  various 
categories  of  person  within  occupations,  but  could  not  attend  to  the 
major  social  morass  of  inter-occupational  wage  differentials. 

A second  point  concerns  the  role  of  law  in  regulating  the  eco- 
nomic life  careers  of  women  among  propertied  groups.  Despite 
substantive  law  variability  from  system  to  system,  particularly  in 
the  overall  designations  of  women's  ownership  rights,  the  underly- 
ing, day-to-day  realities  that  women  of  this  law-focal  group  face 
are  often  surprisingly  alike.  One  reality  for  the  societies  consid- 
ered is  that  property  control  and  management  within  households  is 
often  loosely  regulated  by  law,  with  de  facto  control  devolving  upon 
the  more  forceful  or  more  charismatic  person  and/or  the  one  who  is 
culturally  deemed  appropriate  for  the  task.  Indeed,  the  law  largely 
handles  the  definitions  of  who  brings  what  into  the  household  - that 
is,  the  "starting"  condition  for  households  of  revised  composition  - 
rather  than  their  continuing  dynamics.  Law  articulates  procedure 
for  shifts  in  control  in  some  instances,  particularly  in  cases  in 
which  males  are  enduringly  absent  (for  example,  death,  desertion, 
divorce),  but  the  total  real-life  number  of  such  transitions  (which 
might  each  last  only  several  months  or  days)  far  exceeds  the  regu- 
lated cases. 


fc^Meillassoux,  Femmes , Greniers  et  Capitaux. 


OUTSIDE  THE  COURTS 


109 


Ideology  fills  many  of  the  control  gaps  that  are  left  by  law  as 
regards  both  propertied  and  property-poor  women,  and  several  summary 
points  should  be  made  regarding  its  positive  and  negative  aspects. 
A strong  sense  of  self  provides  proletarian  women  with  cognitive 
support  for  their  relatively  continuing  productive  and  managerial 
endeavors.  It  provides  household-focused  women  with  a primary 
resource  in  terms  of  which  to  mobilize  if  they  are  provided  with 
legal  or  spontaneous  chances  to  manage  property  when  appropriate 
males  are  lacking.  Not  rarely,  the  socialization  of  women's  readi- 
ness to  defend  such  resources  also  enables  them  to  search  out  legal 
loopholes  that  allow  them  to  resist  power  loss.  By  extension,  the 
negative  aspect  of  what  I have  termed  women's  tripartite  cultural 
image  rationalizes  the  removal  of  such  women  from  economic  power 
niches.  For  proletarian  women,  it  merges  with  negative  lower-class 
stereotypes,  becoming  an  underlying  current  that  defines  what  are 
culturally  presumed  to  be  low  personal  levels  of  success. 

In  sum,  the  very  partitioning  of  social  control  impacts  reaf- 
firms the  fact  of  women's  subordination  in  the  societies  discussed. 
It  does  this  in  two  senses.  First,  the  work  lives  of  working  women 
in  a variety  of  "modernizing"  contexts  demonstrate  that  legal  prov- 
isions, supportive  of  equality,  are  lacking  in  key  domains.  Second, 
for  those  women  whose  status  position  is  predominantly  adjunctive  to 
economically  more  powerful  men,  two  facts  about  women's  legally 
defined  economic  positions  are  to  be  underlined.  First,  the  law 
seems  to  reinforce  such  women  more  frequently  in  their  movements 
into  power,  in  contradistinction  to  out  of  it,  a fact  that  lends 
evidence  that  women's  social  location  out  of  power  is  their  behav- 
iorally  dominant,  socially  presumed,  and  cognitively  most  comfor- 
table power  position.  Second,  such  women  are  moved  into  and  out  of 
power  largely  at  society's  behest  rather  than  their  own  choice,  a 
reflection  of  society's  heightened  contraints  and  control  over  them. 

The  social  control  fields  discussed,  which  have  defined  women's 
subordination  in  cultural  traditions,  are  complex  and  highly  differ- 
entiated along  sexual  lines.  They  are  also  highly  differentiated  in 
terms  of  the  ways  in  which  the  component  parts  operate  within  the 
totality.  Intricate  and  multi-semantic  belief  systems  provide  low- 
level,  continuing  impacts  upon  both  males  and  females.  The  law,  by 
contrast,  has  pinpointed  effect  upon  whatever  the  work  career. 
Close  examination  reveals  that  despite  its  supposed  hegemony,  the 
effect  of  law  is  much  more  limited  than  one  at  first  might  imagine. 


WOMEN  AS  OWNERS,  OCCUPANTS,  AND  MANAGERS  OF  PROPERTY 
IN  COLONIAL  WESTERN  KENYA 


Margaret  Jean  Hay 

The  years  of  British  colonialism,  1895-1963,  witnessed  profound 
social  and  economic  changes  in  western  Kenya,  including  the  rise  of 
striking  inequalities  within  rural  societies  which  had  prided  them- 
selves on  their  communal  values  and  mutual  assistance.  Most  areas 
of  western  Kenya  today  are  characterized  by  land  fragmentation,  male 
labor  migration,  and  rural  impoverishment.  Within  this  broad  con- 
text of  rural  differentiation  and  increasingly  scarce  resources,  it 
is  also  clear  that  the  economic  position  of  rural  women  has  declin- 
ed. We  can  see  that  limiting  women's  access  to  property  has  been  a 
principal  means  of  social  control  for  the  Luo,  Luyia,  and  Gusii 
peoples  of  western  Kenya,  that  these  limits  are  primarily  imposed 
through  customary  shifts  of  property  control  on  the  occasions  of 
marriage,  inheritance,  or  separation,  and  that  the  consequences  for 
women  were  far  more  serious  by  1963  than  they  were  in  the  late  nine- 
teenth and  early  twentieth  centuries.  What  I propose  to  do  in  this 
short  paper  is  to  take  some  of  the  major  themes  from  Daisy  Dwyer's 
wide-ranging  discussion  of  women,  property,  and  social  control  in 
"complex  societies"  and  to  apply  them  in  a specific  African  context 
- the  patrilineal,  patrilocal  societies  of  western  Kenya  - in  a more 
historical  dimension. 

In  her  discussion  of  the  extra-legal  means  of  controlling  women 
in  "complex  societies,"  Daisy  Dwyer  argues  that  the  legal  control  of 
women  is  pinpointed  control,  geared  to  regulating  particular  situa- 
tions in  women's  lives,  and  that  the  effect  of  law  itself  is  more 
limited  than  one  might  at  first  imagine;  ideology,  beliefs  about  the 
content  of  laws  and  assumptions  about  legal  procedure,  combined  with 
women's  generally  more  difficult  access  to  the  court  system  all  work 
to  fill  in  the  gaps  in  social  control.  Dwyer  examines  the  differen- 
tiation of  male  versus  female  rights  to  property  as  one  key  domain 
of  a society's  infrastructure,  and  she  found  it  useful  to  analyze 
property  control  in  terms  of  three  sets  of  tasks:  ownership,  occu- 
pancy, and  management.  Dwyer  concluded  that  of  the  three,  ownership 
was  the  sphere  in  which  the  differential  rights  of  men  and  women  to 
property  were  the  most  tightly  and  minutely  regulated,  while  women's 
rights  in  the  spheres  of  property  management  and  occupancy  were  more 
fluid . 

The  picture  Etoyer  draws  of  legal  and  extra-legal  control  strate- 
gies in  "complex  societies"  suggests  the  existence  of  national  or 
sometimes  supranational  legal  systems  which,  at  least  in  theory, 
penetrate  to  the  local  level.  The  same  situation  applies  in  discus- 
sing Islamic  law  in  the  Sudan,  or  the  application  of  the  Fetha  Negast 
in  the  kingdom  of  Abyssinia,  in  the  chapters  by  Spaulding  and  Donald 
Crummey  earlier  in  this  volume.  Students  of  African  history  have 
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been  encouraged  to  think  of  the  experience  of  the  former  British 
colonies  as  something  quite  different,  where  the  ideals  of 
decentralization  and  "indirect  rule"  led  colonial  administrators  to 
reject  over-arching  legal  systems  in  an  attempt  to  develop  local 
government  institutions  by  founding  a pseudo-traditional  order. 1 
In  the  western  Kenya  context,  for  example,  British  officials  drew 
locational  boundaries  that  roughly  corresponded  to  lineage  groupings 
and  appointed  a "chief"  in  each  location,  where  no  directly  corres- 
ponding political  authority  had  existed  in  precolonial  times. 2 
Further,  these  chiefs  were  invested  with  judicial  functions,  usually 
in  conjunction  with  councils  of  elders,  and  they  were  expected  to 
hear  the  majority  of  cases  which  arose  in  their  locations,  setting 
precedents  in  the  process  which  were  eventually  taken  to  form  the 

core  of  tribal  "customary  law."  British  officials  lost  some  of  their 
confidence  in  the  efficacy  of  these  government  chiefs  after  the 
Second  World  War,  however,  and  their  judiciary  functions  were  taken 
over  by  a new  system  of  African  tribunals  established  in  the  early 
1950s.  In  western  Kenya  one  African  court  was  established  for  each 
administrative  division,  thus  serving  perhaps  two  or  three  different 
locations.  As  before,  however,  the  African  courts  were  intended  to 
administer  the  "native  law"  prevailing  in  the  area  of  the  court's 
jurisdiction,  so  far  as  such  laws  were  not  "repugnant  to  justice  or 
morality  or  inconsistent  with  the  provisions  of  ...  any  Ordinance  in 
force  in  the  Colony. "3  Much  as  British  officials  sincerely 

attempted  to  preserve  existing  "native  law,"  it  is  clear  that  the 
substantive  content  of  "customary  law"  was  being  altered  through 
British  perceptions  of  such  notions  as  equity,  and  through  the 

expressed  desire  of  African  elders  to  reestablish  norms  of  control 
over  young  women. 4 

Despite  the  apparent  differences  in  state  structure  and  the 
nature  of  the  legal  systems  involved,  examining  the  historical  situ- 
ation of  western  Kenya  women  in  terms  of  their  access  to  property 
under  the  different  forms  of  ownership,  management,  and  occupancy 
can  suggest  important  parallels  with  the  "complex  societies"  dis- 
cussed by  Dwyer,  and  can  help  us  see  more  general  patterns  in  the 
legal  situation  of  women  in  African  history.  The  case  of  western 

1-See  Martin  Chanock's  paper  earlier  in  this  volume,  which  describes  this 

process  in  a particular  area  of  Northern  Rhodesia. 

^The  precolonial  kingdoms  of  Wanga  and  Gitoto's  are  exceptions  to  this  general 
rule.  See  for  example,  John  Osogo,  Nabongo  Mumia  (Nairobi,  n.d.;  c.  1968). 

^African  Courts  Ordinance,  No.  65  of  1951,  quoted  in  Gordon  Wilson,  Luo  Customary 
Law  and  Marriage  Laws  Customs  (Nairobi,  1968  reprint;  written  1955),  10.  See  the 
general  discussion  of  the  court  systems  in  Wilson,  pp.  2-11,  and  in  Ann  P.  Munro, 
"Land  Law  in  Kenya,"  in  Thomas  W.  Hutchison  and  others,  eds.,  Africa  and  Law:  Develop- 
ing Legal  Systems  in  African  Commonwealth  Countries  (Madison,  1968),  75-103.  The 

codification  of  Luo  customary  law  that  Wilson  undertook  in  his  Luo  Customary  Law 
was  part  of  that  broader  reorganization  of  the  court  system,  and  it  was  intended  to 
serve  as  the  basis  for  conscious  change  in  the  content  of  customary  law.  The  reforms 
envisioned  have  not  yet  been  enacted  in  contemporary  Kenya.  See  James  A.  Read,  "A 
Milestone  in  the  Integration  of  Personal  Laws:  The  New  Law  of  Marriage  and  Divorce 
in  Tanzania,"  Journal  of  African  Law,  16,  1 (1972),  19. 

4 Wilson  has  a very  interesting  description  of  the  way  in  which  British 
district  officers  had  changed  the  legal  position  of  jodak  ("clients"  or  tenants)  by 
occasionally  giving  them  permanent  rights  to  land  through  their  own  understanding  of 
equity.  See  Wilson,  Luo  Customary  Law,  10-11. 
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Kenya  is  quite  striking  in  this  regard  because  of  the  quite  differ- 
ent backgrounds  of  the  three  peoples  discussed  - the  Luo  people  are 
Nilotic  and  are  assumed  to  have  been  traditionally  pastoralists , 
while  the  Gusii  and  Luyia  are  related  Bantu  peoples  who  traditional- 
ly emphasized  agriculture;  nevertheless,  we  can  find  very  similar 
patterns  in  the  changing  economic  roles  of  women  during  the  colonial 
period  in  these  three  societies.  Thus,  to  deal  with  historical 
questions  of  women  and  property  is  to  get  to  a level  which  may  not 
necessarily  be  recognized  by  an  over-arching  legal  order,  yet  there 
are  significant  parallels  between  these  different  kinds  of  socie- 
ties, and  the  focus  on  these  three  different  forms  of  property 
access  can  help  lead  us  to  broader  generalizations. 

One  important  summary  point  for  western  Kenya  is  the  impact  of 
labor  migration  on  women's  roles  in  protecting  and  managing  land  and 
other  property.  There  are  clearly  global  elements  in  the  migrant 
situation,  a desire  to  hold  onto  one's  stake  in  the  rural  areas. 
Property  rights  in  the  rural  areas  come  to  be  protected  by  reliable 
women,  as  occupants.  Mothers  are  already  assumed  to  be  reliable, 
because  of  their  structural  dependence  on  their  sons,  while  wives 
are  made  reliable  by  the  strictness  of  the  legal  situation,  as  it 
was  interpreted  and  reinforced  by  elders  in  local  dispute  settlement 
areas.  In  rural  areas  experiencing  a general  economic  decline,  a 
relatively  impoverished  situation,  as  was  the  case  for  most  of  west- 
ern Kenya  during  the  later  decades  of  the  colonial  period,  the  need 
for  effective  occupancy  becomes  a vise  holding  marriage  in  its  old 
patterns.  5 in  this  situation  we  can  see  the  workings  of  a legal 
order  which  is  designed  to  keep  society  functioning  in  the  face  of 
impoverishment,  and  at  the  expense  of  women. 

The  women  of  western  Kenya  - the  Luo,  Luyia,  and  Gusii,  in  par- 
ticular - seem  to  have  strikingly  limited  access  to  all  forms  of 
property,  in  comparison  with  many  other  areas  of  Africa.  These  lim- 
its generally  operate  to  require  that  a woman  remain  in  a viable 
marriage  in  order  to  enjoy  access  to  agricultural  land,  livestock, 
and  other  forms  of  movable  wealth,  and  to  retain  custody  of  her 
children.  They  place  the  greatest  burden  for  maintaining  marriages 
on  the  woman's  shoulders,  and  make  it  difficult  for  rural  women  to 
survive  outside  marriage.  Further,  these  distinct  limits  on  women's 
access  to  property  have  particular  implications  for  rural  productiv- 
ity and  for  the  potential  for  women's  entrepreneurship.  If  these 
constraints  are  in  fact  stronger  than  in  other  parts  of  Africa,  the 
question  becomes  to  what  extent  they  reflect  inherent  structural 
characteristics  of  these  societies  - all  of  them  patrilineal,  patri- 
local,  and  based  on  a combination  of  agriculture  and  pastoralism  - 
and  to  what  extent  they  reflect  a particular  historical  situation  - 
the  particular  colonial  experience  of  western  Kenya,  and  its  history 
as  a labor-exporting  region  with  a subsistence  agricultural  base, 
but  in  most  cases  with  little  potential  for  the  generation  of  great 
wealth  from  cash  crops,  where  strong  communal  values  have  led  to 

^There  are  important  comparisons  to  be  made  with  Sally  Merry's  and  Martin 
Chanock's  papers  in  this  volume,  as  well  as  with  Daisy  Dwyer's.  Similar  discussions 
of  effects  of  migrant  labor  on  family  property  in  North  African  situations  can  be 
found  in  Vanessa  Maher,  Women  and  Property  in  Morocco  (Cambridge,  1974),  and  in  the 
different  North  African  sections  in  Nikki  Keddie  and  Lois  Beck,  Women  in  the  Muslim 
World  (Cambridge,  Mass.,  1980). 
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generally  shared  poverty  rather  than  to  extremes  of  poverty  and 
wealth.  TWo  broader  questions  might  be  posed:  how  has  socioeconomic 
change  during  the  colonial  period  shaped  these  limits  on  women's 
access  to  property,  and  what  are  the  major  differences  between  west- 
ern Kenya  society  and  other  East  African  societies  (such  as  the 
Ganda  or  Kikuyu)  that  allow  women  to  evade  the  kinds  of  restrictions 
considered  here. 

The  local  economies  of  this  area  are  based  on  a combination  of 
agriculture  and  pastoralism,  although  the  particular  balance  between 
the  two  differs  from  one  locale  to  another,  and  has  shifted  over 
time.  On  the  whole,  pastoralism  is  on  the  decline,  as  the  pressure 
of  growing  populations  on  the  available  arable  land  has  reduced  the 
grazing  areas  available  for  livestock.  Despite  their  reduced  num- 
bers, cattle  remain  important  as  a form  and  symbol  of  a man's 
wealth.  As  Bonnie  Kettel  has  phrased  it,  pastoralism  is  a statement 
about  social  organization  rather  than  a reflection  of  the  mode  of 
production. 6 Migrant  labor  has  become  the  dominant  economic 
activity  for  men  throughout  this  region,  although  cash-crop  produc- 
tion is  sufficiently  profitable  in  a few  specific  areas  to  induce 
them  to  remain  at  home.  The  great  bulk  of  agricultural  production  - 
both  for  subsistence  and  for  sale  - is  now  and  has  always  been  per- 
formed by  women. 

Women  are  generally  perceived  as  marginal,  transient  outsiders 
in  these  communities  where  residence  and  access  to  land  are  allo- 
cated through  male  members  of  the  patrilineage.  A character  in  one 
of  Grace  Ogot's  short  stories  comments  that  "although  he  loved  all 
his  ...  daughters,  they  were  like  the  birds  of  the  air  who,  at  the 
appropriate  season,  migrate  to  other  lands. "7 

When  women  occasionally  appear  in  genealogies  or  in  lineage 
histories,  their  appearance  is  most  often  a sign  of  discord  or  con- 
flict - the  breakup  of  a lineage  segment  between  the  "houses"  of 
competing  women.  In  a legal  sense,  women  are  minors  all  their 
lives,  shifting  only  from  the  guardianship  of  their  fathers  to  that 
of  their  husbands,  and  they  are  permanently  disinherited.  The  prin- 
cipal forms  of  wealth  in  these  societies  - land,  cattle,  and  movable 
goods  - pass  only  from  fathers  to  sons. 

At  the  same  time,  women  occupy  the  most  essential  role  in  pro- 
duction and,  traditionally,  in  the  prosperity  of  the  homestead. 
Definitions  of  prosperity  in  the  traditional  sense  made  clear  the 
productive  roles  of  women:  wealthy  men  had  many  wives,  an  abundant 
agricultural  surplus,  and  many  children.  Their  homesteads  included 
many  livestock,  and  a number  of  client  families.  They  were  known  to 
be  generous,  and  in  times  of  famine,  they  shared  their  grain  with 
less  fortunate  neighbors. 8 Michael  Whisson  has  shown  how  acquiring 

^Bonnie  Kettel,  "Gender  and  Class  in  Tugen-Kalen j in  Social  Organization," 
paper  presented  at  the  African  Studies  Association  Annual  Meeting,  October  1981,  pp. 
9-10. 

^Grace  Ogot,  "The  Bamboo  Hut,"  in  Land  Without  Thunder  (Nairobi,  1968),  28. 

®See  for  example,  Paul  Mboya,  Luo  Kitgi  gi  Timbegi  (Nairobi,  1938),  165. 
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the  labor  power  of  numerous  wives  was  the  most  successful  route  for 
a Luo  man  who  wished  to  be  known  as  a ruoth  , "chief"  or  "great 
man. "9  Another  story  by  Grace  Ogot  echoes  a theme  from  Luo  tradi- 
tions and  also  illustrates  the  same  point:  A fisherman  down  on  his 
luck  is  startled  to  find  an  old  crone  in  his  fishing  basket  one  day. 
When  he  follows  her  instructions  and  builds  a house  for  her,  she 
brings  him  wealth,  cattle,  and  beautiful  wives.  One  day  when  he 
forgets  the  true  origins  of  his  good  fortune  and  insults  her,  the 
old  woman  takes  everything  with  her  and  returns  to  the  sea. 10 

Marriage  for  all  three  groups  was  perceived  as  particularly 
traumatic  for  women.  Among  the  Luo,  for  example,  the  young  bride 
was  "captured"  ( meko ) by  relatives  of  the  groom,  who  was  sometimes  a 
stranger  to  her,  and  taken  to  her  new  home.  The  bride  was  dragged, 
kicking  and  screaming,  to  her  new  home,  and  she  was  expected  to 
protest  bitterly.  A young  woman  who  was  determined  to  reject  a 
particular  marriage  did  have  a few  options  open  to  her,  although  it 
is  clear  that  equally  determined  parents  could  ignore  or  wear  down 
her  resistance.il 

Gunter  Wagner  described  the  ways  in  which  a Luyia  girl  could 
attempt  to  evade  an  unwanted  marriage  in  the  1930s,  and  the  beatings 
or  punishments  her  father  might  resort  to  in  an  effort  to  overcome 
her  resistance.  At  least  occasionaly  girls  must  have  committed  sui- 
cide to  avoid  marriage,  because  Wagner  specifies  that  in  such  a 
case,  the  mother's  brother  can  claim  a cow  from  the  girl's  fath- 
er. 12  in  a discussion  of  Gusii  women's  sexuality  in  the  1950s, 
the  LeVines  describe  the  "stereotyped  sexual  reluctance  of  Gusii 
women,"  who  are  expected  to  fight  bitterly  on  their  wedding  night 
and  to  weep  during  coitus. 13  of  course,  the  trauma  and  the  resist- 
ance expressed  in  these  customs  represent  ritualized  behavior,  but 
they  must  also  be  seen  as  expressing  women's  profound  ambivalence 
about  marriage,  and  unresolved  conflicts  surrounding  their  role  in 
society. 


OWNERSHIP,  OCCUPANCY,  AND  MANAGEMENT 

The  principal  forms  of  property  to  be  considered  in  western 
Kenya  are  land,  livestock  (principally  cattle),  and  cash.  Women's 
rights  of  access  to  and  control  of  property  in  all  three  categories 
were  extremely  limited,  reflecting  both  the  patrilineal  definition 

^Michael  Whisson,  "The  Rise  of  Asembo  and  the  Curse  of  Kakia,"  EAISR 
Conference  Paper,  1961. 

10()got,  '"lb®  Fisherman,"  in  The  Other  'Woman  (Nairobi,  1976),  59-78. 

ll-See  the  testimony  of  Patty  Rading'  in  Margaret  Jean  Hay,  "Luo  Women  and 
Economic  Change  During  the  Colonial  Period,"  in  Nancy  Hafkin  and  Edna  Bay,  eds Women 
in  Africa:  Studies  in  Social  and  Economic  Change  (Stanford,  1976),  94-95. 

l^Gunter  Wagner,  The  Bantu  of  North  Kavirondo  (London,  1970),  I,  408;  his 
research  was  carried  out  in  1934-1938.  Compare  the  strategies  of  Luo  girls  reported 
in  Wilson,  Luo  Customary  Law  » 99. 

13Robert  A.  LeVine  and  Barbara  B.  LeVine,  Nyansongo:  A Gusii  Community  in  Kenya 
(New  York,  1966),  54. 
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of  these  societies  and  women's  status  as  legal  minors.  We  will  also 
consider  a further  category  here,  that  of  child  custody.  It  is 
clear  from  both  historical  and  contemporary  writings  that  the  labor 
contributions  of  older  children  are  crucial  to  a woman's  successful 
management  of  production ;14  the  presence  of  children  is  also  a 
strong  affective  element  binding  women  to  their  married  homes. 

Ownership 

In  the  context  of  historical  western  Kenya,  as  in  much  of  sub- 
Saharan  Africa,  it  would  be  incorrect  in  most  cases  to  assert  that 
either  men  or  women  "owned"  land.  Men  had  rights  to  land  for  culti- 
vation and  grazing  simply  by  virtue  of  their  membership  in  a patri- 
lineage,  and  they  could  transmit  their  land  rights  to  their  sons  or 
to  clients,  whereas  women  obtained  access  to  land  only  through  mar- 
riage, and  enjoyed  these  rights  only  so  long  as  their  marriages 
continued;  they  had  no  rights  of  transmission.  This  situation  is  in 
flux  today,  as  the  process  of  land  registration  and  consolidation 
long  advocated  by  the  colonial  government  is  gradually  being  effec- 
ted by  the  government  of  independent  Kenya.  The  process  is  still  far 
from  completed,  and  it  is  not  yet  clear  what  the  long-term  impact  on 
women's  land  rights  will  be,  or  how  the  changes  will  affect  the 
relationships  between  husbands  and  wives,  and  between  mothers  and 
sons.  It  is  for  these  reasons  that  the  situations  described  in  this 
chapter  are  described  as  having  obtained  during  the  colonial  period. 

Traditionally  land  was  held  corporately  by  the  patrilineage , and 
men  were  allocated  agricultural  and  grazing  land  according  to  the 
needs  of  their  extended  households.  The  male  household  head  would 
assign  particular  fields  for  cultivation  and  particular  cattle  to 
the  house  of  each  of  his  wives  according  to  their  productivity  and 
the  number  of  their  children.  Thus  most  women  in  western  Kenya 
enjoyed  rights  of  access  to  cultivable  land  only  through  continued 
participation  in  a viable  marriage.  Wagner  described  the  inferior 
position  of  the  Luyia  wife  with  regard  to  property  in  these  terms: 

Her  position  is  characterized  by  the  fact  that  she  has 
no  ownership  status  whatever.  In  her  quality  as  the 
husband's  wife  she  has  a claim  to  be  supplied  by  her 
husband  with  certain  objects  for  her  own  and  her  chil- 
dren's use.  The  husband  must  build  a hut  for  her,  fur- 
nish her  with  a garden,  supply  her  with  meat  at  reason- 
able intervals,  and  if  possible,  with  milk  while  her 
children  are  still  small....  But  she  has  no  rights  of 
ownership  to  any  of  the  objects  which  she  handles....  If 
the  marriage  is  dissolved,  she  has  no  claim  to  anything 
in  the  house  except  her  own  dress  and  ornaments. 15 

While  in  theory  only  men  could  "own"  both  land  and  cattle,  in 
practice  women  were  more  likely  to  hold  sheep  or  goats  and  at  least 
a few  head  of  cattle  in  their  own  right.  In  almost  all  areas  of 
western  Kenya,  for  example  a mother  was  entitled  to  keep  one  cow 

l^See , for  example,  Achola  Pala  Okeyo,  "Women  in  the  Household  Economy: 

Managing  Multiple  Roles,"  Studies  in  Family  "Planninq,  10  (1979),  337-343. 

l^wagner,  Bantu  of  North  Kavirondo,  I,  45-46. 
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from  among  the  bridewealth  cattle  given  for  her  daughter. 16  jn 
addition,  most  women  were  allowed  to  purchase  livestock  for  their 
own  house  from  the  agricultural  surplus  they  had  produced. 

In  terms  of  the  "house  property  complex"  which  obtained  through- 
out this  region,  women  served  as  conduits  for  the  transmission  of 
land  and  cattle  to  their  sons,  and  the  prosperity  of  mothers  and 
sons  was  closely  linked. 1?  The  absence  of  economic  competition 
with  one's  mother  and  her  kin  meant  that  relations  with  them  were 
closer  and  more  tender  than  those  with  agnates.  "Of  all  relations, 
the  mother  is  the  focus  of  love,  and  it  is  to  see  his  mother  that 
the  wanderer  returns  from  the  towns  today....  the  wife  must  accept 
the  fact  that  her  mother-in-law  is  mistress  not  only  of  the  home, 
but  also  frequently  of  her  husband's  deepest  af fections . "18  Women 
did  not  inherit  either  land  or  cattle  from  their  fathers,  and  their 
ownership  of  other  forms  of  property  was  quite  limited.  Indeed, 
adult  women  in  western  Kenya  generally  "could  not  go  home  again" 
except  to  visit,  as  they  had  no  recognized  claims  to  land  or  other 
property  in  the  homesteads  of  their  birth.  (The  exception  would 
appear  to  be  Nandi  women  who,  according  to  Oboler,  retain  the  right 
to  live  on  the  land  of  their  father  and  brothers  throughout  their 
lives. )19  And  yet  an  adult  woman  was  entirely  responsible  for 
producing  sufficient  food  to  feed  herself  and  all  of  her  children, 
and  for  producing  enough  surplus  to  meet  a number  of  other  day-to- 
day  expenses  for  her  family. 

Women  did  control  their  own  earnings  from  the  sale  of  their 
surplus  production,  from  petty  trade,  or  from  the  sale  of  their  own 
handcrafts  (such  as  pots,  clay  pipes,  reed  mats,  or  sisal  ropes). 
In  practice,  they  had  rights  of  disposal  over  these  earnings,  as 
they  were  expected  to  meet  all  the  daily  expenses  of  their  house- 
holds from  their  own  labor.  As  Mayer  wrote  for  the  Gusii,  "If  a 
wife  acquires  cattle  or  goats  through  her  own  effort  - e.g.  by 
exchanging  grain  grown  by  herself  - these  animals  belong  to  her 
house  and  cannot  be  shifted  without  establishing  a debt. "20  Wagner 
argued  that  in  theory,  Luyia  women  were  expected  to  turn  over  to 
their  husbands  any  proceeds  from  sale  or  barter;  he  noted,  however, 
that  increasing  economic  differentiation  during  the  1950s  was  under- 
mining this  and  other  traditional  rights  of  the  household  head. 21 


l^The  following  authors  all  specify  particular  conditions  under  which  a woman 
may  hold  cattle  in  her  own  right:  Alice  Gold,  "Women  in  Agricultural  Change:  The 
Nandi  in  the  Nineteenth  Century,"  paper  presented  to  the  1978  African  Studies 
Association  meetings  in  Houston,  16;  Wagner,  Bantu  of  North  Kavirondo  , II,  127; 
Philip  Mayer,  Gusii  Bridewealth  Law  and  Custom  (Oxford,  1950),  156;  Wilson,  Luo  Cust- 
omary Laws}  95,  114;  S.  H.  Fazan,  "Notes  on  Marriage  Price  Among  the  Luo,"  Mss  Afr. 
S.  1153,  Rhodes  House,  p.  46. 

17gee  Jack  Goody  and  Joan  Buckley,  "Inheritance  and  Women's  Labour  in 
Africa,"  Africa,  43  (1973),  108-121. 

l^Michael  whisson,  Change  and  Challenge"  A Study  of  the  Social  and  Economic 
Changes  Among  the  Kenya  Luo  (Nairobi,  1964),  38. 

l^Regina  Oboler,  "Is  the  Female  Husband  a Man?"  Ethnology > XIX>  1 (1980),  73. 

2^Mayer,  Gusii  Bridewealth  Law > 156. 

21wagner,  Bantu  of  North  Kavirondo , II,  159. 


WOMEN  AS  OWNERS,  OCCUPANTS,  AND  MANAGERS 


117 


After  the  more  prosperous  harvests  of  the  past,  industrious 
women  could  exchange  their  surplus  grain  for  cattle  or  for  goats, 
which  could  later  be  "traded  up"  for  cattle.  Loye  Ogumbo,  for  exam- 
ple, perhaps  the  single  most  powerful  Luo  woman  in  Seme  during  the 
1920s,  had  accumulated  substantial  numbers  of  livestock  as  well  as 
clients  in  this  manner.  Such  women  were  seen  as  appropriately  build- 
ing up  the  property  of  their  house,  which  they  would  ultimately  pass 
on  to  their  sons.  The  bond  between  mothers  and  sons  is  perceived  to 
be  very  strong,  and  today  as  in  the  past  it  makes  economic  as  well 
as  emotional  sense  for  women  to  invest  in  their  sons,  since  their 
ultimate  security  rests  with  their  sons  and  not  with  their  hus- 
bands .22 

Women's  ownership  rights  became  much  more  vulnerable,  however, 
if  they  attempted  to  accumulate  these  earnings  and  to  convert  them 
into  forms  of  durable  wealth,  at  which  point  the  husband's  technical 
role  as  "manager"  of  all  the  house  property  would  come  into  play. 
As  recently  as  the  late  1960s,  for  example,  the  accumulated  savings 
of  a woman  primary  school  teacher's  salary  were  used  by  her  husband 
- despite  her  angry  protests  - to  pay  bridewealth  for  a second  wife. 

The  greater  availability  of  land  and  the  relative  shortage  of 
labor  before  1945  should  have  made  it  easier  for  women  to  negotiate 
influential  positions  within  their  own  community,  to  have  evaded 
lineage  controls  on  the  disposal  of  their  own  property,  or  to  have 
found  a welcome  in  their  homesteads  of  birth  if  the  strains  of  mar- 
ried life  seemed  too  much  to  bear.  This  greater  flexibility  also 
provoked  some  young  women  to  avoid  arranged  marriages,  and  to  try  to 
choose  their  own  spouses,  and  in  general  to  claim  greater  control 
over  their  own  sexuality.  These  various  tendencies  provoked  a clear 
conservative  backlash  from  Luo  men,  and  from  male  elders  in  parti- 
cular, and  their  desires  to  reestablish  control  over  women  influ- 
enced the  codification  of  Luo  customary  law  undertaken  in  the 
1950s. 23  These  same  desires  to  maintain  control  over  young  women 
and  to  protect  the  property  rights  of  absent  migrants  must  be  seen 
as  having  informed  the  male  elders'  protracted  opposition  to  the 
consolidation  and  registration  of  land  in  western  Kenya.  It  is  clear 
from  Christine  Obbo's  account  of  women  in  Kampala  that  the  possibil- 
ity of  purchasing  plots  of  land  on  their  own  account  is  a critical 
aspect  of  the  economic  independence  of  Ganda  women;  it  is  interest- 
ing to  note  that  Achola  Pala  Okeyo  sees  the  gradual  spread  of  indi- 
vidualized land  tenure  in  western  Kenya  as  a threat  rather  than  an 
option  for  rural  women. 24  By  the  late  1960s,  however,  the  rural 

22see  the  testimony  of  Julius  Otieno,  21/4/70,  Kowe  Historical  Texts  [KHT] , on 
deposit  with  the  History  Department  of  the  University  of  Nairobi.  Otieno  explains 
why  a particular  woman  followed  her  sons  into  the  newly  important  Anglican  Church  in 
the  1920s,  over  the  angry  protests  of  her  husband. 

23see  the  particular  instances  where  Luo  elders  admitted  to  having  "rewritten" 
customary  law  in  order  to  regain  control  over  young  women,  in 
Wilson,  Luo  Customary  Law  , 122-144. 

24christine  Obbo,  African  Women:  Their  Struggle  for  Economic  Independence 

(London,  1980),  44-45,  88-89,  95;  Achola  Pala  Okeyo,  "Daughters  of  the  Lakes  and 

Rivers:  Colonization  and  the  Land  Rights  of  Luo  Women  in  Kenya,"  in  Mona  Etienne  and 
Eleanor  Leacock,  Women  and  Colonization:  Anthropological  Perspectives  (New  York, 
1980),  186-213. 
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economy  had  declined  to  such  an  extent  that  it  was  becoming  increas- 
ingly difficult  for  individual  women  to  accumulate  wealth  or  power 
on  the  basis  of  agricultural  production,  and  the  prime  location  of 
economic  opportunity  seems  to  have  shifted  to  urban  areas  for  both 
men  and  women. 

In  his  Maidens 3 Meal  and  Money  , Claude  Meillassoux  postulates 
three  different  ways  in  which  African  women  were  exploited  within 
the  domestic  community.  First,  he  finds  that  their  labor  was 
exploited,  in  that  they  lost  claim  to  their  produce,  which  was  hand- 
ed over  to  their  husbands.  Second,  their  reproductive  capacities 
were  exploited,  since  filiation  (rights  over  the  progeny)  was  always 
established  through  men.  And  third,  women  were  dispossessed  of 
their  children  to  the  benefit  of  men.  They  were  unable  to  create 
relations  of  descent,  and  they  were  unable  to  acquire  a status  based 
on  relations  of  production.  So,  "despite  the  dominant  place  which 
they  occupy  in  agriculture  as  well  as  domestic  labour,  women  are  not 
granted  the  status  of  producers . "25  while  there  are  specific  areas 
where  I disagree  with  his  broader  conclusions  - I would  argue  from 
historical  evidence,  for  example,  that  economic  expansion  (and  not 
contraction)  nourishes  the  relative  position  of  women  - I find 
Meillassoux' s emphasis  on  the  exploitation  of  women's  reproductive 
capacities  very  useful  in  the  western  Kenya  context. 

For  many  of  the  peoples  of  western  Kenya,  marriage  was  assumed 
to  be  a lifetime  union,  and  divorce  was  very  rare.  Among  the  Luo, 
for  example,  if  the  wife  died  young,  she  would  be  replaced  by  a 
sister;  if  the  husband  died,  a levir  would  be  appointed  to  continue 
the  marriage  and  raise  further  children  in  the  dead  husband's 
name.  26  The  Nandi  also  assumed  that  marriage  was  a once-in-a- 
lifetime  event  for  a woman.  Although  a woman  may  leave  her  husband 
for  several  years  (or  for  life)  and  live  with  another  man,  or  become 
a prostitute  in  town,  "She  remains  the  legal  wife  of  the  man  who 
first  married  her,  and  her  children  remain  his  legal  heirs. "27 
Among  the  societies  under  consideration  here,  in  fact,  the  custody 
of  children  remains  the  overwhelming  right  of  the  father's  lineage  - 
that  is,  the  lineage  of  the  person  who  paid  the  first  bride- 
wealth. 28  as  Wagner  emphasized  for  the  Luyia,  "If  the  marriage  is 
dissolved,  even  if  entirely  owing  to  the  husband's  fault,  the  wife 
can  under  no  circumstances  claim  any  of  her  children. "29 

One  practical  result  of  women's  limited  access  to  property  - 
particularly  to  land  - and  their  limited  rights  to  child  custody  has 
been  a striking  degree  of  marital  stability.  Research  in  one  area 


25Claude  Meillassoux,  Maidens,  Meal,  and  Money:  Capitalism  and  the  Domestic  Com- 
munity  (Cambridge,  1981),  77. 

26E.  E.  Evans -Pritchard , "Marriage  Customs  of  the  Luo  of  Kenya,"  in  The  Position 
of  Women  in  Primitive  Societies  (London,  1965),  241. 

220boler,  "Female  Husband,"  73. 

28wi 

Ison,  Luo  Customary  Law , 140. 

29Wagner,  Bantu  of  North  Kavirondo  , I,  46. 
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of  South  Nyanza  Indicates  that  nearly  80  percent  of  all  marriages 
contracted  by  men  were  still  in  existence,  while  some  95.8  percent 
of  marriages  that  had  produced  children  had  stayed  intact. 30  ^ 
woman's  reluctance  to  leave  her  children  is  compounded  by  her  lack 
of  rights  to  land  in  her  father's  lineage  area  and  the  prejudices 
against  divorced  women,  which  make  remarriage  difficult.  "There  is 
little  certainty  that  a divorced  woman  will  be  able  to  find  a more 
satisfactory  second  marriage,"  and,  "since  women  have  no  automatic 
right  to  return  to  their  natal  home,  they  may  have  no  place  to  go 
and  no  means  of  supporting  themselves . "31  Evidence  from  a house- 
hold census  of  Kowe  I conducted  in  1969  would  confirm  this  general 
picture,  as  would  the  life  histories  of  Gusii  women  recounted  in 
Sarah  LeVine's  Mothers  and  Wives • 32 

Occupancy 

As  early  as  1910,  colonial  administrators  lamented  the  growth  of 
male  labor  migration  from  western  Kenya,  complaining  about  the 
social  and  economic  consequences  of  the  migrants'  absence  from  home. 
Sharon  Stichter  shows  a male  labor  force  participation  rate  of  36.5% 
for  the  Luo  of  Central  Nyanza  in  1912-1913.  By  1924  Nyanza  Province 
as  a whole  (including  North  Nyanza,  the  principal  Luyia  area,  and 
South  Nyanza,  an  area  of  both  Luo  and  Gusii)  had  reached  that  level 
of  migration. 33  in  the  early  period  of  labor  migration,  married 
men  from  western  Kenya  often  took  their  wives  and  families  with  them 
to  Nakuru  or  Mombasa  or  Nairobi.  After  the  Second  World  War,  howev- 
er, the  pattern  of  leaving  wives  and  children  on  the  land  was  clear- 
ly established,  both  to  protect  male  rights  to  particular  parcels  of 
land,  which  could  theoretically  be  reallocated  if  not  used, 34  and 
to  subsidize  migrant  wages.  Women  were  expected  to  produce  enough 
grain  and  vegetables  to  feed  the  family  in  the  rural  areas  as  well 
as  to  send  regular  contributions  of  food  - grain,  sometimes  chickens 
- to  the  urban  workers  as  well.  Rural  women's  subsistence  produc- 
tion thus  allowed  the  colonial  capitalist  sector  to  pay  workers  less 
than  a subsistence  familial  wage,  enabling  it  to  extract  greater 
surplus  and  to  increase  the  relative  advantage  of  capital  to  labor. 
The  presence  of  women  on  farm  land  served  as  both  a validation  and  a 
protection  of  men's  rights  in  land  - and  their  presence  was  seen  as 
critical  in  a society  where  the  only  form  of  social  security  most 
workers  have  is  to  be  able  to  return  to  their  rural  homes  in  times 
of  illness,  unemployment , and  after  retirement.  The  growing  poverty 
of  many  of  the  rural  areas  of  Western  Kenya,  where  the  loss  of  soil 


^^Betty  Potash,  "Some  Aspects  of  Marital  Stability  in  a Rural  Luo  Com- 
munity Africa  , 48,  4 (1978),  387. 

31  Ibid.,  393. 

32Sarah  LeVine,  Mothers  and  Wives:  Gusii  Women  of  East  Africa  (Chicago,  1979). 

33Ki  sumu  District  Quarterly  Reports  for  December  1910,  p.  24,  and  for  March 
1910,  p.  24,  both  in.  DC/CN  1/5/1,  Kenya  National  Archives;  Sharon  Stichter,  Migrant 
labour  in  Kenya:  Capitalism  and  African  Response  (London,  1982),  Table  2.5,  p.  54. 
See  the  discussion  of  Luo  labor  migration  in  Margaret  Jean  Hay,  "Labor  Migration  and 
the  Changing  Local  Economy  in  Seme,  1910-1945,"  Boston  University  African  Studies 
Center  Working  Paper,  forthcoming,  and  Stichters's  excellent  summary  of  labor 
migration  in  Kenya  as  a whole  in  Stichter,  Migrant  Labour , passim. 

3^This  possibility  illustrates  the  fragility  of  male  property  rights  as  well. 


120 


MARGARET  JEAN  HAY 


fertility  and  the  small  size  of  most  landholdings  has  made  it 
increasingly  difficult  for  families  even  to  support  themselves,  has 
highlighted  the  increasingly  desperate  position  of  many  women  as 
placeholders .35 

On  the  other  hand,  it  is  important  to  acknowledge  that  this 
rather  rigid  system  of  marriage  as  control  carries  with  it  distinct 
rights  for  wives  and  a certain  bottom-line  security.  It  is  clear 
that  women's  welfare  depends  on  a great  deal  more  than  simply  access 
to  land,  and  that  not  all  security  is  material.  On  the  whole,  it  is 
still  accepted  that  women  must  be  provided  for  in  the  sense  of  mak- 
ing available  to  them  parcels  of  land  for  their  own  farming,  if 
little  else.  Married  women  who  have  born  children  for  the  lineage 
are  almost  impossible  to  dislodge,  despite  the  vigorous  attempts  of 
a husband  seeking  divorce. 

Widowhood  presented  a major  life  crisis  for  women  in  Western 
Kenya,  as  it  did  for  the  Indian  women  described  by  Daisy  Dwyer  in 
the  preceding  chapter.  The  husband's  death  threatened  a woman's 
rights  to  continued  occupancy  of  his  land  as  well  as  ownership  and 
management  of  property.  It  was  accepted  that  land,  livestock,  and 
children  must  remain  with  the  lineage,  and  that  a widow  must  accept 
marriage  to  a levir  from  among  her  husband's  kin,  to  continue  to 
raise  seed  to  her  husband's  name.  The  increasing  influence  of  the 
Christian  church  throughout  this  area  has  pressured  most  widows  to 
refuse  this  kind  of  remarriage,  which  the  church  has  found  particu- 
larly offensive.  Yet  a widow  who  refuses  leviratic  marriage  may 
lose  access  to  the  fields  she  has  farmed  throughout  her  marriage, 
and  to  the  cattle  assigned  to  her  household.  Such  women  sometimes 
find  themselves  in  desperate  poverty  after  their  husband's  death,  as 
they  have  few  options. 36  The  only  exception  to  this  grim  picture 
would  be  the  case  of  a widow  past  menopause,  whose  sons  are  married 
and  have  established  households  of  their  own;  in  this  case  the 
widow's  life  continues  much  as  before,  and  she  will  enjoy  a position 
of  considerable  authority  in  her  sons'  households. 


Management 


In  the  long-term  absence  of  their  migrant  husbands,  many  women 
in  Western  Kenya  fill  important  roles  as  de  faoto  farm  managers, 
making  decisions  about  what  crops  to  plant,  the  timing  of  the  agri- 
cultural season,  and  about  whether  and  when  to  hire  a plow-team  or 
additional  agricultural  labor.  Kathy  Staudt  found  that  about  40 
percent  of  the  farms  in  the  Luyia  areas  of  her  research  were  headed 
by  women, 3 7 whereas  my  own  household  census  of  the  Kowe  area  of 
Seme  indicated  about  35  percent.  As  suggested  above,  these  rates 
have  probably  remained  at  roughly  comparable  levels  since  the  1920s, 

35see  the  life  stories  in  LeVin e..  Mothers  and  Wives,  for  illustrations. 

36see  the  cases  related  in  Wilson,  Luo  Customary  Law  , 145,  51-52;  and  the 

discussion  of  Luyia  widows  in  Wagner,  Bantu  of  North  Kavirondo  , II,  124-125. 

^Kathleen  Staudt,  "Women  Farmers  and  Inequities  in  Agricultural  Services," 

Rural  Africana  , 29  (1975-1976),  81-94. 
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and  in  some  areas,  even  a little  before.  Whether  or  not  an  individ- 
ual wife  assumed  this  management  role  reflected  the  pattern  of 
seniority  among  women  in  her  homestead,  with  a mother-in-law  and  the 
senior  wife  having  authority  over  the  other  women. 38 

Absent  husbands  began  to  provide  money  for  plowing  or  for  hiring 
additional  day-labor  at  peak  agricultural  periods  as  early  as  the 
1920s  - this  was  known  as  "working  with  money,"  and  was  seen  as  a 
direct  substitution  for  the  husband's  traditional  obligations. 
Husbands  who  worked  in  Kisumu,  Kisii,  Kakamega,  or  other  areas  rela- 
tively close  to  their  family  farms,  and  who  happened  to  be  interest- 
ed in  agriculture,  sometimes  stayed  in  close  touch  with  their  wives 
and  participated  in  a number  of  decisions  concerning  the  land;  they 
would  be  the  exception  rather  than  the  rule,  however. 39 

In  many  areas  of  "female -farming  systems"  in  Africa,  cooperative 
farming  patterns  based  on  traditional  work  groups  would  limit  the 
role  of  wives  as  farm  managers.  In  western  Kenya,  however,  the 
nature  of  such  cooperative  work  groups  has  changed  dramatically;  in 
most  cases  these  groups  have  come  to  be  based  on  church  group  affil- 
iations rather  than  lineage  relationships,  and  thus  to  some  extent 
reflect  women's  choices  rather  than  being  socially  prescribed.  This 
was  certainly  the  case  for  women  in  Seme  during  the  late  1960s; 
although  there  was  often  a considerable  degree  of  overlap  between 
church  membership  and  lineage  affiliation,  the  Luo  women  themselves 
defined  the  work  groups  according  to  church  affiliation  rather  than 
kinship.  Whisson  makes  the  same  point  for  work  parties  based  on 
Revival  membership  (the  Church  of  Christ  in  Africa)  in  Aserabo.^O 
Walter  Sangree  found  that  for  Tiriki  women  as  well,  the  traditional 
women's  work  groups  had  been  largely  supplanted  by  groups  based  on  a 
wide  variety  of  church  af filiations .41  Steve  Johnson  finds  that 
both  kinds  of  work  groups  are  a critical  part  of  agricultural  pro- 
duction among  the  Suba.^2  This  shift  in  the  definition  of  women's 
work  groups  may  reflect  men's  gradual  loss  of  control  over  his 
wife's  labor,  despite  their  continued  control  over  access  to  land. 


Evading  Marriage  to  Achieve  Property  Control 

The  rather  strict  controls  over  women's  access  to  property  in 
western  Kenya  that  have  been  sketched  above  have  clearly  been  frus- 

^Compare  Susan  Abbot's  discussion  of  the  allocation  of  power  and  decision- 
making among  Kikuyu  wives,  husbands,  and  mothers-in-law  in  "Full-Time  Farmers  and 
Weekend  Wives,"  Journal  of  Marriage  and  the  Family,^  (1976),  165-174. 

39See  especially  the  different  works  by  Peter  Moock  and  Kathleen  Staudt;  see 
also  Tom  Weisner,  "One  Family,  TVo  Households:  Rural-Urban  Ties  in  Kenya"  (Ph.D. 
dissertation,  Harvard  University,  1973). 

^Owhisson,  Change  and  Challenge^  148-153. 

41-Walter  Sangree,  Age 3 Prayer3  and  Politics  in  Tiriki3  Kenya  (London,  1966), 

160. 


^2steven  L.  Johnson,  "Changing  Patterns  of  Labor  Mobilization  in  Western 
Kenya,"  paper  presented  at  the  1980  African  Studies  Association  Annual  Meeting, 
Philadelphia. 
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trating  to  some  women.  Even  in  the  nineteenth  century,  and  certainly 
during  the  colonial  period,  it  is  clear  that  alternatives  did  exist 
for  strong-minded  women  who  sought  to  evade  the  strict  controls  over 
access  to  property  that  marriage  entailed.  Separation  or  divorce 
was  an  alternative  usually  considered  by  childless  women.  It  was 
generally  difficult  for  a woman  to  end  a marriage,  and  to  refuse 
marriage  altogether  was  almost  unthinkable;  women  who  had  born  chil- 
dren were  usually  very  reluctant  to  leave  them  behind.  For  many 
years,  prostitution  has  been  the  most  viable  option  for  women  with 
little  or  no  formal  education,  yet  it  appears  that  this  possibility 
has  been  more  restricted  for  Luo  women  than  for  some  of  their  neigh- 
bors in  western  Kenya.  The  role  of  Nandi  and  later  Luyia  women  as 
prostitutes  was  recognized  in  accounts  of  the  early  colonial  period 
on  European  farms  as  well  as  in  towns, 43  but  the  literature  con- 
tains few  references  to  Gusii  and  Luo  prostitutes.  On  the  other 
hand,  the  story  of  the  Luo  Union's  popular  campaign  to  repatriate 
Luo  prostitutes  has  received  a fairly  wide  circulation,  and  several 
authors  refer  to  it  in  order  to  explain  the  relatively  low  partici- 
pation of  Luo  women  in  urban  prostitution. 44  Much  work  remains  to 
be  done  here,  however,  as  we  are  dealing  with  the  reiteration  of  a 
stereotype  rather  than  with  solid  research. 

Woman-woman  marriage  has  been  perhaps  the  most  interesting 
alternative  for  strong-minded  women  who  had  managed  to  accumulate 
property  of  their  own  and  who  wanted  to  control  the  disposal  of  it 
themselves.  It  is  clear  that  such  an  alternative  existed  in  rather 
similar  forms  among  the  Luo,  Luyia,  Gusii,  and  Nandi.  I have  discus- 
sed woman-woman  marriage  in  greater  detail  as  a means  of  evading 
property  control  elsewhere, 45  but  for  our  purposes  here  it  is 
worth  emphasizing  that  in  the  societies  of  western  Kenya,  defini- 
tions of  gender  centered  around  the  rights  of  an  individual  to 
transmit  property,  and  thus  women  who  wanted  to  control  the  disposal 
of  their  own  property  had  to  take  on  the  social  persona  of  a male  by 
paying  bridewealth  for  a wife.  David  Parkin  has  argued  that  Luo 
women  have  been  partly  responsible  for  their  own  subordination  in 
the  sense  that  they  apparently  never  consider  not  bearing  children 
for  men's  lineages. 46  To  some  extent,  this  is  precisely  what 
"female  husbands"  accomplish.  At  least  for  the  Luo,  the  opportuni- 
ties for  rural  women  to  acquire  sufficient  wealth  to  afford  bride- 
wealth payments  and  thus  to  become  a female  husband  peaked  in  the 
years  of  rural  prosperity  before  the  Depression,  and  gradually 
declined  afterward.  After  World  War  II,  the  phenomenon  of  woman- 
woman  marriage  tended  to  become  more  common  in  urban  areas  than  in 
the  countryside,  reflecting  the  shifts  in  economic  opportunities  in 
both  the  formal  and  informal  sectors  of  the  economy. 

^3See  Robert  Foran,  a Cuckoo  in  Kenya  (London,  1932),  and  Sharon  Stichter, 
"Women  and  the  Labor  Force  in  Kenya,  1895-1964,"  Rural  Africana,  29  (1975-1976), 
45-67. 

4^See  David  Parkin,  Neighbors  and  Nations  in  an  African  City  Ward  (Berkeley, 
1969),  155;  and  Obbo,  African  Women  > 112. 

^3See  Margaret  Jean  Hay,  "Kenyan  Women's  Changing  Access  to  Property,"  in 
LaRay  Denzer  and  Gary  Okihiro,  eds. , African  Women  in  History (forthcoming) . 

^David  Parkin,  The  Cultural  Definition  of  Political  Response:  Lineal  Destiny 
Among  the  Luo  (London,  1974);  Parkin's  analysis  is  discussed  in  Obbo,  African  Women , 
96. 
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In  summary,  we  can  see  powerful  forces  of  generalization  - 
principal  among  them  the  declining  rural  economy  and  the  impact  of 
male  labor  migration  - that  have  effected  important  similarities  in 
the  relationship  of  women  to  property  among  these  three  groups  in 
western  Kenya  that  have  otherwise  very  distinct  cultural  back- 
grounds. Whereas  Daisy  Dwyer  described  a situation  in  "complex 
societies"  where  both  legal  and  extra-legal  regulations  focused  on 
"dislodging"  women  from  periodically  powerful  niches  of  property 
control,  we  find  an  emphasis  on  the  steady  exclusion  of  women  from 
property  in  western  Kenya;  they  do  not  need  to  be  dislodged  in  such 
dramatic  terras.  Any  strategy  of  legal  reform  intended  to  improved 
women's  access  to  property  in  western  Kenya  would  thus  have  to  be 
radically  different  from  those  appropriate  in  the  societies  dis- 
cussed by  Dwyer,  despite  de  facto  similarieties . 

For  rural  women  in  western  Kenya,  then,  the  three  property- 
related  tasks  of  ownership,  occupancy,  and  management  have  shifted 
in  importance  over  time.  Property  ownership  for  these  rural  women 
was  most  salient  in  the  late  nineteenth  century  and  in  the  decades 
before  1930.  In  the  years  since  then,  and  particularly  after  World 
War  II,  occupancy  and  management  have  been  more  important  in  eluci- 
dating women's  relationship  to  property,  and  these  two  roles  conti- 
nue to  exist  side  by  side.  Whether  management  or  occupancy  roles 
best  describe  the  situation  of  particular  rural  women  reflects  prim- 
arily the  difference  between  relatively  prosperous  cash-crop  export- 
ing areas  of  western  Kenya  and  the  poorer  areas  where  women  have  an 
increasingly  difficult  situation  as  place-holders,  struggling  to 
maintain  themselves  and  their  children  while  they  protect  the  land 
and  property  rights  of  their  absent  husbands. 


PART  III: 


MODERN  STATES  AND  URBAN  WOMEN 


Laws  transferred  from  elsewhere  and  superimposed,  laws 
promulgated  and  legislated,  and  laws  created  through  a judicial 
process  of  regularizing  custom  have  all  been  introduced  in  this 
volume.  We  have  also  explored  a range  of  extra-legal  patterns  for 
disputing,  and  of  occupying  positions  of  effective  power,  despite 
the  formal  legal  provisions.  Laws  promulgated  and  legislated  provide 
the  framework  of  modern  states;  selectivity  in  making  these  laws  is 
equalled  by  selectivity  in  giving  them  force  or  appealing  to  them. 
In  such  fairly  stable  colonial  regimes  as  existed  from  1925  to 
1948,  the  categorization  and  differential  enfranchisement  of  parts 
of  the  society  had  developed  to  a point  which  constituted  a new 
institutional  synthesis. 

The  final  papers  of  this  collection  are  historical  studies  in 
which  Julia  Wells  explores  legislative  action  and  executive  inaction 
in  pursuit  of  dominance  in  South  Africa  and  Kristin  Mann  spells  out 
the  course  of  a marital  dispute  in  Lagos,  conducted  outside  the 
formal  court  system  to  which  the  parties  had  a right  of  access.  By 
juxtaposing  these  papers  we  do  not  mean  to  suggest  that  South  Africa 
must  be  rgarded  solely  in  terms  of  state  power  and  Nigeria  in  terms 
of  voluntaristic  behavior.  Comparability  can  be  pursued  through 
attention  to  the  tendencies  of  urban  women  to  carve  out  their  domes- 
tic spheres  and  defend  them  in  the  face  of  male  dominance  refracted 
and  compounded  by  colonialism.  The  free  movement  of  South  African 
women,  Wells  argues,  was  specifically  licensed  by  a state  committed 
to  the  expansion  of  male  employment  in  industry.  Freedom  was  claimed 
by  women  for  whom  rural  life  had  become  intolerable.  The  male  domin- 
ation of  rural  society  was  more  immediate  than  in  urban  society.  For 
the  aggrieved  wife  in  Kristin  Mann's  chapter,  the  double  standard  of 
West  African  coastal  Christian  society  was  not  in  contrast  to  "tra- 
ditional" rural  society.  It  was  normal  for  a man  to  have  an  "Ordi- 
nance" wife  and  other  wives  on  the  side.  Society  rather  than  the  law 
and  the  state  licensed  polygamy.  Thus  it  is  appropriate  to  use  a 
disputing  standpoint  in  interpreting  this  case  material. 
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PASSES  AND  BYPASSES:  FREEDOM  OF  MOVEMENT 
FOR  AFRICAN  WOMEN  UNDER  THE  URBAN  AREAS  ACT 
OF  SOUTH  AFRICA^  by  Julia  Wells 


In  recent  years,  the  world's  attention  has  been  drawn  to  the 
fact  that  Black  women  in  South  Africa  suffer  a heavy  burden  of  doub- 
le discrimination,  as  blacks  and  as  women.  Pamphlets,  books,  and 
films  all  document  the  hardships  suffered  by  women  today. 1 On  the 
one  hand  we  have  the  image  of  women  stranded  in  desolate  rural 
areas.  No  land,  no  jobs  and  no  chance  of  going  into  towns  to  seek 
jobs  make  these  women  utterly  dependent  on  unreliable  remittances 
from  migrant  workers.  On  the  other  hand,  life  in  the  towns  hardly 
offers  more  security.  Women  are  restricted  to  the  most  menial  and 
poorly  paid  jobs.  Insecure  family  relationships  are  aggravated  by 
the  fact  that  women  are  classified  as  legal  minors  under  South  Afri- 
can law.  2 This  puts  them  under  the  direct  control  of  one  male 

relative  or  another  who  is  responsible  for  every  decision  affecting 
a woman's  life.  But  perhaps  the  greatest  fear  of  all  is  that  of 
being  "endorsed  out"  or  forced  to  leave  the  towns  to  live  in  one  of 
the  hopeless  rural  "homelands"  or  resettlement  camps.  Many  black 
women,  indeed,  find  themselves  hemmed  in  on  all  sides  by  a stifling 
array  of  social  and  legal  restrictions. 

But  what  is  seldom  recognized  is  that  for  women,  unlike  men, 
this  is  a relatively  recent  state  of  affairs.  Prior  to  the  National- 
ist takeover  of  the  government  in  1948  and  the  implementation  of 
rigorous  apartheid  policies,  women  benefited  from  particular  legal 
loopholes.  They  were  not  required  to  carry  passes.  From  the  late 

nineteenth  century  onwards,  African  males  were  deliberately  coerced 
into  the  labor  market  through  taxation,  the  migratory  contract  labor 
system,  and  passes.  Endless  controlling  legislation  was  passed  to 
proscribe  and  manipulate  male  freedom  of  movement,  but  women  were 

never  included.  The  result  was  that,  despite  restrictive  customs, 

legal  minority  status  and  poor  job  choices,  women  still  had  one 
invaluable  option:  the  freedom  to  move  at  will  from  rural  areas  into 
towns  and  cities  at  will,  and  the  freedom  to  stay. 


1-See  Hilda  Bernstein,  For  Their  Triumphs  and  for  Their  Tears:  Women  in  Apart- 
heid South  Africa  (London,  1978);  United  Nations,  The  Effects  of  Apartheid  on  the 
Status  of  Women  in  Southern  Africa,  A/CONF.  94/7  July  1980;  United  Nations,  Apart- 
heid and  the  Disabilities  of  African  Women  in  South  Africa  , by  Elizabeth  Landis, 
Notes  and  Documents,  UN  Centre  Against  Apartheid,  Dec.  1973;  Southern  Africa  Special 
supplement,  Spring  1980,  "Women  . . . Struggling  on  Two  Fronts";  two  films  were 
prepared  for  the  1980  World  Conference  for  the  UN  Decade  on  Women,  summer  1980: 
"Amandla"  and  "South  Africa  Belongs  to  Us." 

^For  a comprehensive  discussion  of  the  impact  of  women's  minority  status,  see 
H.  J.  Simons,  African  Women,  Their  Legal  Status  in  South  Africa , (London,  1968). 
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While  their  men  were  being  harassed,  humiliated,  and  manipulated 
by  the  pass  system,  women  enjoyed  virtual  exemption  until  the  mid- 
1950s.  The  women  took  full  advantage  of  their  liberty  and  came  into 
towns  at  a much  faster  rate  than  men  during  the  first  half  of  the 
twentieth  century.  From  1911  to  1960  the  total  number  of  women  in 
towns  increased  fifteen  times,  compared  to  a five-fold  increase  of 
men.  3 Men  had  been  the  first  to  come  to  towns,  primarily  as 
migrant  laborers  under  contract.  By  1960  the  numbers  of  men  and 
women  had  balanced  out,  with  women  even  outnumbering  men  in  some 
places.  For  example  in  East  London  there  were  95  males  for  every  100 
females  by  1955.4  This  indicates  a massive  urbanization  process 
which  took  place  outside  the  direct  control  mechanisms  of  the  state. 

This  is  not  to  say  that  women  were  not  affected  by  state  poli- 
cies. Female  urbanization  should  be  seen  as  a secondary  effect  of 
labor  control  policies.  The  system  of  male  migrant  labor,  combined 
with  the  restriction  of  13  percent  of  the  land  for  black  use,  alter- 
ed the  fundamental  structure  of  traditional  rural  society.  Women's 
deteriorating  status  was  part  and  parcel  of  the  overall  impoverish- 
ment of  the  rural  areas.  Women's  traditional  roles  as  cultivators 
had  previously  given  them  a limited  degree  of  status  and  recognition 
within  the  family.  Their  labor  was  essential  to  family  subsistence. 
But  with  the  introduction  of  a cash  economy  and  the  restriction  in 
the  amounts  of  arable  land,  women  found  their  labor  less  crucial  to 
family  survival.  Men  increasingly  were  expected  to  meet  the  fami- 
lies' needs  for  cash  to  pay  taxes  and  purchase  consumer  goods. 

Contrary  to  the  assumption  that  women  generally  came  to  towns  to 
join  their  husbands,  there  is  much  evidence  that  many  women  operated 
as  independent  persons,  migrating  on  their  own.  Single  women  found 
themselves  particularly  marginalized  in  a deteriorating  rural  soci- 
ety. What  few  land  rights  a widow  might  expect  from  her  late  hus- 
band's estate  became  vulnerable  to  stiff  competition  with  her  own 
sons  and  in-laws.  Where  rights  could  be  established,  begrudging 
relatives  might  make  life  intolerable  and  widows  often  experienced  a 
rapid  decline  in  status  and  respect. 3 Even  their  own  families  were 
often  reluctant  to  take  them  back,  as  they  presented  yet  another 
person  competing  for  scarce  land,  whose  labor  could  not  be  produc- 
tively engaged. 6 

Younger  single  women  experienced  different  kinds  of  pressures. 
With  the  increasing  incidence  of  premarital  pregnancy,  many  young 
women  were  viewed  as  liabilities,  unlikely  to  bring  in  the  tradi- 
tional ZoboZa , or  bride  price.  By  the  turn  of  the  twentieth  cen- 
tury, missionaries  and  others  complained  of  the  increasing  abuse  of 
the  ZohoZa  system  as  it  was  turned  to  the  profit  of  the  family, 


3 Simon s,  African  Women,  278. 

^D.H.  Reader,  The  Black  Man's  Portion  (Cape  Town,  1961),  49. 

5B.  A.  Pauw,  Xhosa  in  Town:  The  Second  Generation  (Cape  Town,  1963),  9 and  15. 
6pauw,  Xhosa  in  Town , 9 and  10. 
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without  providing  the  traditional  safeguards  to  the  young  women's 
interests. 2 in  more  positive  ways,  too,  young  women  acted  in  defi- 
ance of  the  system  of  arranged  marriages.  Girls  often  sought  to 
avoid  arranged  or  polygamous  marriages,  preferring  to  choose  a part- 
ner through  romantic  attraction.®  Running  away  to  towns,  with  or 
without  parental  consent,  placed  them  in  an  environment  where  they 
could  control  their  own  personal  lives.  Often  it  was  the  only  place 
where  they  could  put  to  use  the  few  years  of  mission  education  they 
had  received  while  their  brothers  were  tending  cattle. 

Although  women  did  not  have  access  to  most  wage-paying  jobs  in 
towns,  they  were  not  economically  inactive.  Most  could  be  financial- 
ly independent  or  help  subsidize  household  income  through  various 
informal,  illegal  and  service  occupations.  Since  white  traders  were 
prohibited  from  operating  within  African  locations  adjacent  to  white 
towns,  women  often  entered  the  petty  trading  sector  of  the  economy, 
as  hawkers  or  vendors  of  fresh  fruits  and  vegetables,  meat,  eggs, 
milk,  used  clothing,  and  other  consumer  goods  within  the  loca- 
tion. 9 Compared  to  men,  women  experienced  a higher  degree  of 
articulation  between  their  occupations  and  their  few  years  of  mis- 
sion education.  By  the  early  twentieth  century  the  schools  empha- 
sized the  domestic  sciences  for  girls,  promoting  marketable  skills 
in  tailoring  or  dressmaking,  running  boarding  facilities,  or  selling 
baked  goods.  Girls  with  such  training  had  an  advantage  when  seeking 
employment  from  whites  as  domestic  workers  or  running. laundry  busi- 
nesses. For  the  more  daring,  large  profits  could  be  made  from  ille- 
gally brewed  African  beer  or  the  sale  of  "European"  liquor  and  even 
dagga . 10  until  more  recent  times,  women  could  always  count  on  a 

surplus  of  men  in  the  towns,  so  partners  of  either  a temporary  or 
permanent  nature  could  be  easily  found  to  assist  in  meeting  everyday 
expenses . 

Entering  the  petty  trading  and  service  occupations  gave  women  a 
certain  element  of  choice  and  control  over  their  labor,  while  men 
were  usually  bound  by  contracts  which  prohibited  them  from  so  easily 
changing,  altering,  combining,  or  abandoning  jobs.  For  women,  the 
move  to  towns  was  generally  permanent.  Town  life  offered  the  best 
chance  for  emancipation  from  crumbling  rural  societies  where  their 
traditional  status  deteriorated  in  the  face  of  widespread  poverty 
and  the  absence  of  men.  In  towns  women's  status  was  determined  by 
their  own  efforts  and  not  by  their  relationships  to  particular  men. 

The  freedom  of  movement  enjoyed  by  women  was  not  accidental,  nor 
was  it  due  to  the  invisibility  of  women  as  an  economic  force.  Rath- 
er, women's  freedom  from  pass  laws  directly  served  the  interests  of 

^Report  of  the  Native  Economic  Commission  1930-1932.  Union  Government  document 
no.  [hereafter  U.G.]  22-'32,  para.  715. 

8Pauw,  Xhosa  in  Town  , 15  and  R.  E.  Phillips,  The  Bantu  are  Coming  (Lovedale 

Press,  1930),  109. 

^Phillips,  The  Bantu  Are  Coming,  109-110,  and  Pauw,  Xhosa  in  Town,  21. 

l^For  a detailed  description  of  illegal  brewing  see  E.  Hellmann , Rooiyard  - A 
Sociological  Survey  of  an  Urban  Native  Slum  Yard  (Livingstone,  1948). 
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secondary  industries,  which  manipulated  state  power  during  the  per- 
iod under  consideration.il  The  dominant  capitalist  class  in  South 
Africa  can  be  divided  into  several  rival  fractions.  To  a certain 
extent  all  fractions  share  the  same  interests,  but  they  rival  one 
another  when  it  comes  to  the  domination  of  the  state.  Roughly  speak- 
ing, until  the  early  1920s  international  capital,  or  the  mining 
industries,  dominated  the  state.  During  this  period,  migratory 
labor,  or  male  urban  migration,  was  established.  This  was  based  on 
the  premise  that  the  women  would  remain  behind  and  provide  subsis- 
tence food  from  land  in  the  rural  areas.  Following  the  Rand  Revolt 
of  1922,  however,  state  domination  shifted  to  the  national  capital- 
istic interests,  or  secondary  industries.  They  reigned  as  the  domi- 
nant fraction  for  most  of  the  time  period  covered  by  this  study.  A 
third  phase  began  in  1948  when  the  change  of  government  marked  the 
ascendancy  of  the  agricultural  fraction  within  the  power  block.  By 
1960  this  shift  brought  women's  freedom  of  movement  to  an  end. 

The  focus  of  this  study  is  on  the  second  phase  of  capitalist 
domination.  The  industrial  fraction  was  constantly  challenged  by  the 
agricultural  fraction  in  an  acute  conflict  of  interests  over  the 
question  of  black  urbanization.  Ultimately  the  agricultural  sector 
prevailed  in  gaining  control  of  the  state  due  to  an  alignment  of 
interests  with  the  poorer  white  working  class.  This  informal  coali- 
tion transcended  class  differences  as  each  group  sought  to  protect 
their  own  interests. 

Secondary  industry  benefited  from  the  presence  of  a permanent, 
stable,  more  skilled  and  locally  socialized  black  working  class. 
Until  the  Second  World  War,  women's  economic  role  in  the  towns  was 
virtually  the  same  as  in  the  reserves.  Most  women  helped  subsidize  a 
husband's  low  wages  through  their  informal,  illegal  and  service 
occupations . 12  Then  during  and  after  the  Second  World  War  women 
increasingly  entered  regular  wage  employment,  where  industries  paid 
them  at  rates  well  below  those  of  male  wages. 

For  the  white  agricultural  sector,  however,  the  urbanization  of 
women  spelled  disaster.  Under  the  systems  of  sharecropping  and  labor 
tenancy,  where  black  laborers  were  often  paid  in  kind  rather  than 
cash,  the  whole  family  was  seen  as  a productive  unit.  13  if  men 
went  out  from  the  farms  for  short  periods  of  work  in  towns  or  else- 
where, the  family  members  left  behind  served  as  a guarantee  of  their 
return.  But  when  the  women  and  young  people  left  the  farms,  chronic 
labor  shortages  resulted. 

Like  the  farming  element,  the  white  working  classes  were  also 
directly  affected  by  black  urbanization.  An  increasingly  stable, 

URobert  Davies,  David  Kaplan,  Mike  Morris,  Dan  O'Meara,  "Class  Struggle  and 
the  Periodisation  of  the  State  in  South  Africa,"  Review  of  African  Political 
Economy  , 7,  (September  - December  1976). 

12 jobs  done  by  women  in  towns  include  beer  brewing  and  selling,  petty  trading, 
selling  baked  goods,  prostitution,  dealing  in  second-hand  clothes,  sewing,  running 
lodging  facilities,  doing  laundry  and  domestic  service. 

l^Mike  Morris,  "The  Development  of  Capitalism  in  South  African  Agriculture: 
Class  Struggle  in  the  Countryside,"  Economy  and  Society , 5,  3,  (1976). 
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semi-skilled  black  urban  community  posed  a real  threat  in  terms  of 
wage  and  job  competition.  The  comprehensive  exclusion  of  blacks 
from  the  urban  areas  was  seen  by  both  the  farmers  and  the  white 
workers  as  a key  to  survival.  The  1948  elections  gave  these  sectors 
dominance  in  the  legislative  process. 

Although  the  forces  which  shaped  African  women's  urbanization 
are  complex,  this  study  will  focus  only  on  the  legal  aspects  of  the 
process.  The  Natives  Urban  Areas  Act,  first  passed  in  1923,  was  the 
central  piece  of  legislation  designed  to  regulate  African  urbani- 
zation. Since  it  was  amended  in  1930,  1937,  and  1945,  the  parliamen- 
tary debates  surrounding  its  development  provide  rich  source  materi- 
al, covering  a broad  time-span.  Through  the  reports  of  government 
commissions,  and  comments  from  outsiders  in  newspapers  and  mission- 
ary journals,  it  is  possible  to  see  how  fundamental  differences  of 
opinion  emerged  on  the  question  of  African  urbanization,  reflecting 
the  respective  needs  of  the  rival  capital  fractions.  The  ongoing 
controversy  resulted  in  tough -sounding  legislation  with  little 
effective  means  of  enforcement.  Thus  African  women's  freedom  of 
movement  remained  secure  until  the  Nationalist  victory  in  1948. 

Events  Preceding  the  Legislation 

The  active,  collective  protest  by  urban  women  in  defense  of 
their  rights  of  residence,  brought  to  a focus  the  differences  of 
interest  and  priority  within  the  white  ruling  class.  The  first  open 
confrontation  came  shortly  after  the  formation  of  the  Union  of  South 
Africa  in  1910,  when  African  women  in  the  Orange  Free  State  pitted 
their  local  Afrikaans-speaking  overlords  against  the  newly  insti- 
tuted national  government.  The  difficulties  began  shortly  after  the 
conclusion  of  the  Anglo-Boer  War,  when  decisions  taken  in  the  courts 
of  the  British  conquerors  in  the  Orange  River  Colony  rendered  its 
former  pass  laws  inef fective . 14  Africans  and  Coloureds  (who  were 
also  included  in  Orange  Free  State  pass  laws)  could  no  longer  be 
tightly  controlled  in  their  movements,  at  a time  when  farmers  wanted 
their  labor  to  assist  in  the  post-war  recovery.  Resisting  the  limits 
imposed  by  the  British,  in  1906  the  local  Legislative  Assembly 
sought  to  restore  and  tighten  up  the  old  pass  laws.  This  included  a 
revival  of  strict  enforcement  of  an  1893  municipal  ordinance  which 
required  both  black  men  and  women  to  purchase  and  carry  monthly 
residential  passes. 15  This  was  one  way  of  getting  around  colonial 
restrictions  and  served  as  a substitute  for  a local  tax  system.  In 
addition  to  the  residential  passes  required  of  men  and  women,  black 
people  were  also  charged  separate  fees  for  stand  permits,  visitor's 
passes,  work-seeking  passes,  employment  registration  certificates, 
permits  to  reside  on  employer's  premises,  work-on-own-behalf  certi- 
ficates, domestic  service  books,  washerwomen's  permits  and  enter- 
tainment permits. 

l^Speech  by  J.  G.  Key ter  of  Ficksburg,  House  of  Assembly  Debates,  3 March 

1914. 

15ordinance  9 of  1906,  Orange  Free  State. 

bunion  of  South  Africa,  Interdepartmental  Committee  on  Native  Pass  Laws,  U.G. 

41-' 22,  para.  14. 
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In  some  cases,  the  courts  acted  as  a liberalizing  influence 
against  the  harshness  of  these  laws,  but  the  local  black  citizens 
sought  further  redress,  especially  regarding  passes  for  women,  which 
were  unheard  of  elsewhere  in  South  Africa. 17  Letters  of  complaint 
were  sent  first  to  the  governor  of  the  Orange  River  Colony  and  then, 
following  the  Act  of  Union  to  the  new  minister  of  native  affairs  in 
1910.1®  When  these  efforts  brought  no  satisfactory  result,  the 
topic  of  passes  for  women  quickly  became  a rallying  point  for  the 
newly  formed  South  African  Natives  National  Congress  (SANNC).  Meet- 
ing in  Bloemfontein  in  February  1912,  the  SANNC  called  on  the  Union 
government  to  withdraw  all  provisions  for  passes  for  women. 19  As 
if  foreshadowing  events  to  come,  it  also  stressed  the  significance 
of  the  passive  resistance  campaign  being  successfully  carried  on  by 
Mahatma  Gandhi  in  the  near-by  Transvaal  province. 20  The  African 
Political  Organization,  representing  the  local  Coloured  population, 
also  took  up  the  issue  of  passes  for  women. 

On  3 April  1912,  a delegation  of  six  women  was  introduced  to  the 
minister  of  native  affairs,  Mr.  H.  Burton,  in  Cape  Town.  The  dele- 
gation included  Mrs.  (Mother)  A.S.  Gabashane,  the  wife  of  a promi- 
nent AME  church  minister  in  Bloemfontein,  a Mrs.  Kotsi  and  Mrs. 
Katie  Louw,  who  would  later  play  a leading  role  in  the  women's 
resistance. 21  With  over  5,000  signatures  on  the  petition  they 
presented,  they  were  assured  of  the  government's  sympathy  to  their 
problem. 22  as  a result,  Burton  wrote  a letter  to  the  provincial 
administrator  of  the  Orange  Free  State  to  ask  if  it  were  not  pos- 
sible to  simply  relax  enforcement  of  these  laws. 23 

However,  nothing  was  changed  as  the  local  Free  State  authorities 
remained  intransigent  on  the  issue.  Finally  at  the  end  of  May  1913, 
the  Bloemfontein  women  launched  their  own  passive  resistance  cam- 
paign. This  was  no  doubt  a response  to  a particularly  heavy  month  of 
police  activity  and  arrests. 24  Among  those  caught  in  the  Bloemfon- 
tein swoop  was  one  Georgina  Taaibosch,  who  even  at  the  age  of 


17 Ibid. , para.  15. 

18  Ibid. 

19 Christian  Express  , 1912,  43. 

20 Thomas  Karis  and  Gwendolyn  Carter,  From  Protest  to  Challenge , A Documentary 
History  of  African  Politics  in  South  Africa,  I (Stanford,  1977),  61. 

21 Solomon  T.  Plaatje,  Native  Life  in  South  Africa  Before  and  Since  the 
European  War  and  the  Boer  Rebellion  (London,  1919),  93. 

22south  African  State  Archives,  Pretoria.  Prime  Minister's  Office,  petition  to 
General  Louis  Botha,  Prime  Minister  of  the  Union  of  South  Africa  from  Native  and 
Coloured  Women  of  the  Province  of  the  Orange  Free  State,  11  March  1912. 

23state  Archives,  Pretoria,  Department  of  Native  Affairs,  Pass  Laws 
Memorandum,  1919,  12. 

24orange  Free  State  Archives,  Bloemfontein,  Bloemfontein  Criminal  Record 
Books,  1913. 
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twenty-four  had  a reputation  for  being  a powerful  and  outspoken 
leader.  Described  by  a friend  as  someone  who  was  "never  afraid, 
always  willing  to  help  everybody,  and  always  right  in  the  front  of 
any  action,"  she  was  soon  to  have  the  distinction  of  being  the  only 
woman  arrested  twice  in  the  course  of  the  passive  resistance.  25 
She  was  also  a very  active  church  member,  sharing  in  the  regular  man- 
yano  (or  prayer  group)  meetings  of  the  Wesleyan  church  with  all 
the  wives  of  the  Bloemfontein  black  elite.  Her  children  remember  her 
as  being  a very  good  reader  who  made  them  tiptoe  through  the  room  if 
she  was  reading  the  newspaper.  Spreading  news  was  her  forte,  as  her 
daughter  put  it,  "she  was  the  community's  newspaper . "26  jt  is 
quite  likely  that  she  had  been  inspired  by  local  newspaper  headlines 
which  followed  the  struggles  of  the  British  suffragettes,  reading 
"Women  on  the  Warpath"  and  "Women  Terrorists." 

The  militancy  of  the  Free  State  women's  resistance  is  best  des- 
cribed by  an  article  in  the  African  Political  Organization's  news- 
paper: 


Friday  morning,  the  sixth  of  June,  should  and  never 
will  be  forgotten  in  South  Africa.  On  that  day,  the 

Native  women  declared  their  womanhood.  Six  hundred 
daughters  of  Africa  taught  the  arrogant  whites  a lesson 
that  will  never  be  forgotten.  Headed  by  the  bravest  of 
them,  they  marched  to  the  magistrate,  hustled  the 
police  out  of  their  way  and  kept  shouting  and  cheering 
until  His  Worship  emerged  from  his  office  and  addressed 
them;  thence  they  proceeded  to  the  Town  Hall.  The  women 
had  now  assumed  a threatening  attitude.  The  police 
endeavored  to  keep  them  off  the  steps....  The  gathering 
got  out  of  control.  Sticks  could  be  seen  flourishing 

overhead  and  some  came  down  with  no  gentle  thwacks 
across  the  skulls  of  the  police,  who  were  bold  enough 
to  stem  the  onrush.  "We  have  done  with  pleading,  we  now 
demand  I"  declared  the  women. 2 7 

With  an  estimated  crowd  of  six  hundred,  the  women  handed  over  sacks 
full  of  unwanted  passes  to  the  authorities.  Thirty-four  women  were 
arrested  and  sent  to  jail. 28  The  resistance  spread  and  fifty-two 
women  were  arrested  at  Jaggersfontein  and  eight  hundred  beseiged  the 
Town  Hall  at  Winburg.29  in  towns  throughout  the  Free  State,  women 

refused  to  take  out  or  carry  the  residential  passes,  leading  to  at 

least  two  hundred  imprisonments.  Many  women  refused  to  pay  fines  and 

25  Ibid. 

26certrude  Taaibosch,  interview,  November  1979. 

27AP0  , 28  June  1913,  from  Cheryl  Walker,  "Women  in  Twentieth  Century  South 

African  Politics:  The  Federation  of  South  African  Women,  Its  Roots,  Growth  and 
Decline"  (M.A.  thesis,  University  of  Cape  Town,  1978),  61-62. 

28peter  Walshe,2 'he  Rise  of  African  Rationalism  in  South  Africa:  The  African 
National  Congress  1912-1952 3 (London,  1970),  80. 


29 Ibid. 
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went  to  jail  voluntarily  "as  a means  of  bringing  their  grievances 
before  the  public. "30 

In  the  meantime,  a new  organization  named  the  O.F.S.  Native  and 
Coloured  Women's  Association  was  formed  in  Bloemfontein.  Under  the 
leadership  of  Catharina  Si'mons,  from  an  old  and  respected  Bloemfon- 
tein family  and  Katie  Louw,  the  president  of  the  Methodist  women's 
Manyano,  it  worked  to  raise  funds  to  help  pay  medical  bills  and  give 
support  to  the  families  of  those  in  prison.  31  Many  of  the  women 
returned  from  jail  ill  and  requiring  special  medical  attention.  In  a 
letter  to  Sol  Plaatje,  the  editor  of  Tsala  ea  Batho  in  September, 
Mrs.  Louw  thanked  all  those  readers  who  had  given  money  in  support 

of  their  cause. 32 

Plaatje  also  helped  publicize  the  women's  cause  in  the  white 
media,  The  Christian  Express  , giving  this  emotional  account  of  a 
visit  he  made  to  women  held  in  Kroonstad  prison, 

I have  to  thank  you  for  your  sympathetic  reference  to 
the  Native  women  of  the  Orange  Free  State,  and  I shed 
tears  of  genuine  grief  a second  time  during  the  same 
trip  when  I visited  a prison  at  Kroonstad  to  see  34 
Bloemfontein  women  who  were  incarcerated  there  because 
they  had  revolted  against  the  mischievous  administra- 
tion of  the  "Free"  State's  women's  pass  laws.  It  was 
bitterly  cold  that  August  Sunday  morning  and  they  were 
negotiating  the  cold  sand  and  sharp  pebbles  with  their 
naked  feet  - women  who  had  never  known  what  it  is  to  go 
without  socks  were  denied  the  right  to  wear  their  own 
shoes  in  prison.  All  this  while  I have  the  Prime  Minis- 
ter's Dutch  telegrams  in  my  file,  promising  just  treat- 
ment and  all  the  rest  of  it. 33 

A Congress  petition  protesting  the  jailings  prompted  a response  from 
the  minister  of  native  affairs,  Mr.  Dower,  who  met  in  Thaba  Nchu, 
near  Bloemfontein,  with  a women's  delegation  and  members  of  the 
Congress's  Free  State  executive  in  September. 34  Dower  then  inter- 
viewed members  of  the  Bloemfontein  police  and  municipal  authorities 
to  see  if  the  pass  laws  could  be  administered  more  humanely.  The 
women  were  also  warned  that  illegal  actions  would  not  help  their 

cause. 35 

Hoping  for  still  further  action  from  the  Union  government,  the 
Free  State  executive  of  the  Congress  sent  yet  another  petition  tc 


30APO , September  23,  1913,  from  Walker,  "Women  in  South  African  Politics,"  62. 
31 Tsala  ea  Batho,  10  August  1913. 

32 Ibid.,  27  September  1913. 

33 Christian  Express  , 1913,  186. 

34 Ibid.,  161. 
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the  prime  minister  in  December  1913.36  Finally  things  began  to 
move  when  Col.  Stanford  introduced  a petition  from  "Catharina  Sim- 
mons and  six  other  Native  women  from  the  Orange  Free  State"  in  the 
House  of  Assembly  early  in  1914.37  This  was  then  referred  to  a 
select  committee,  headed  by  Prime  Minister  Louis  Botha.  After  a 
detailed  review  of  the  nation's  pass  laws,  the  committee  concluded 
that  although  all  such  laws  needed  consolidation  into  one  stream- 
lined system,  the  time  was  not  yet  appropriate. 38  still  awaiting 
the  full  report  of  the  Natives  Land  Committee,  the  basic  principles 
of  Union  "Native  Policy"  had  to  be  more  fully  worked  out  before  pass 
laws  could  be  dealt  with  as  a whole.  However,  what  was  to  be  a 
strictly  temporary  measure  was  introduced  in  the  form  of  a Draft 
Pass  Laws  Bill  to  give  the  governor-general  power  to  amend  any  local 
regulations  "to  ensure  that  no  female  in  the  area  to  which  such 
regulations  apply  shall  be  required  to  have  a residential  pass."39 

However,  this  measure  was  not  considered  by  Parliament  due  to 
the  outbreak  of  the  First  World  War.  Although  the  passive  resistance 
campaign  quieted  down  as  a result  of  the  prime  minister's  special 
request  for  domestic  peace,  the  anger  remained  and  little  was 
changed.  In  March  1917,  a delegation  of  five  representatives  of  the 
African  Political  Organization,  led  by  Talbott  Williams,  confronted 
the  Secretary  of  Native  Affairs.  They  threatened  to  ally  the  Col- 
oured people  with  the  Africans  in  a general  "Black  Strike"  if  their 
grievances  were  not  redressed. 40  Then,  after  a second  interview 
with  the  minister  of  justice,  "it  was  decided  by  the  Government  to 
request  the  police  to  hold  its  hand  in  the  Orange  Free  State  in  so 
far  as  Native  women  were  concerned,  pending  enactment  of  a new  pass 
law.  "41  According  to  the  same  report,  "as  a result  of  this  action, 
the  passive  resistance  movement  largely  ceased. "42 

If  resistance  ceased,  it  was  not  for  long.  Deeper  black  dissat- 
isfaction errupted  into  further  confrontations  as  the  call  to  action 
spread  to  the  neighboring  Transvaal  Province.  When  white  municipal 
employees  in  Johannesburg  successfully  struck  for  higher  waages  in 
1918,  African  employees  followed  suit.  However,  the  courts  ruled 
that  any  striking  African  who  carried  a pass  had  broken  the  terras  of 
his  service  contract  recorded  therein. 43  Black  strikers  were 
arrested  and  jailed,  while  their  white  counterparts  enjoyed  new 
salary  increases.  As  a result  of  the  brutality  with  which  the  strike 
effort  had  been  crushed,  the  government  appointed  J.  B.  Moffat, 

36coinmittee  on  Pass  Laws,  para.  15. 

3?Union  of  South  Africa,  Report  of  the  Select  Committee  on  Native  Affairs, 
June  1914. 

38 Ibid. 

39lbid. , appendix. 

40committee  on  Pass  Laws,  para.  19. 

^Ibid. 

^Ibid. 
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chief  magistrate  of  the  Transkeian  Territories,  as  a one-inan  commis- 
sion to  make  suggestions  for  the  amelioration  of  condit ions .44 
Within  a month  of  the  strike,  the  Transvaal  executive  of  the  SANNC 
met  and  decided  to  launch  an  all-out  campaign  for  the  abolition  of 
all  pass  laws. 45  a series  of  meetings  between  Congress  leaders  and 
government  officials  ensued.  At  an  October  1918  meeting  with  the 
secretary  of  native  affairs,  Congress  leaders  were  told  that  govern- 
ment would  follow  the  recommendations  of  the  Moffat  Report. ^6 
Essentially  this  meant  that  it  would  be  easier  for  educated  Africans 
to  obtain  exemptions  from  pass  laws. 

A Transvaal  regulation  requiring  African  women  to  carry  night 
passes  was  also  rescinded  through  administrative  action. 47  Then  at 
a later  meeting  with  Acting  Prime  Minister  Malan,  the  Congress  lead- 
ers were  told  that  there  was  nothing  that  could  be  done  about  passes 
in  general,  except  to  seek  relaxation  in  their  enforcement .48 

Congress  was  not  satisfied  with  these  small  concessions  and  went 
ahead  with  the  passive  resistance  campaign  as  planned.  The  object 
was  not  merely  the  abolition  of  all  pass  laws,  but  also  to  secure 
higher  wages  for  all  black  workers.  Passes  were  collected  in  bags 
throughout  the  Rand  industrial  area,  peaceful  demonstrations  planned 
and  total  work  stoppages  encouraged. 49  Many  women  remembered  their 
own  pass  resistance  a few  years  before  and  joined  the  men  in  sympa- 
thy. Charlotte  Manye  Maxeke,  an  American-educated  African  woman, 
emerged  as  the  powerful  leader  of  the  newly  formed  Bantu  Women's 
League  of  the  Congress. 50  official  reaction  was  to  view  these 
developments  as  an  "effort  to  paralyze  the  industrial  world  by 
strikes. "51  Retaliation  was  swift  and  brutal.  Congress  leaders 
claimed  that  protestors  "were  driven  like  cattle,  trampled  by  mount- 
ed policemen  under  their  horses  hooves,  shot  at  by  white  volunteers 
and  some  men  and  women  are  in  their  graves  as  a result  of  their 
refusal  to  buy  any  more  passes. "52  jn  the  government's  investiga- 
tion of  the  incident,  the  actions  of  the  police  were  excused  but  a 


^Committee  on  Pass  Laws,  para.  21. 

45y/alshe,  Rise  of  African  Rationalism , 81. 

^Committee  on  Pass  Laws,  para.  22. 

47 ibid. 
b&Ibid. 

49walshe,  Rise  of  African  Rationalism , 82. 

50Mrs.  Maxeke  led  a delegation  of  African  women  to  meet  Prime  Minister  Botha 
in  1918,  see  Walshe,  Rise  of  African  Rationalism , 81.  In  an  interview  with  Congress 
Mbata,  he  claimed  his  mother  took  an  active  role  in  the  1919  Johannesburg  anti-pass 
demonstrations  out  of  commitment  to  continue  the  resistance  started  in  the  Orange 
Free  State. 

51committee  on  Pass  Laws,  para.  20. 

52Makgatho's  Presidential  address,  in  Karis  and  Carter,  From  Protest  to 
Challenge,  108. 
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strong  case  was  made  for  urgent  government  review  of  the  whole  pass 
system  at  the  earliest  possible  time. 53  Convinced  of  the  gravity 
of  the  situation,  an  Interdepartmental  Committee  on  Pass  Laws  was 
appointed  in  1919  and  given  wide  powers  to  take  evidence  throughout 
the  country. 

Evolution  of  the  1923  Natives  Urban  Areas  Act 


By  the  end  of  its  first  decade  in  office,  the  South  African 
government  was  faced  with  an  African  urban  situation  that  urgently 
demanded  attention.  The  terms  and  conditions  under  which  Africans 
would  be  allowed  to  share  in  the  growing  modern,  industrial  complex 
of  the  towns  had  not  yet  fully  evolved  as  part  of  "Native  Policy." 
During  those  first  turbulent  years,  the  question  of  locally  issued 
passes  for  women  had  mushroomed  into  a campaign  not  only  to  abolish 
passes  for  males  on  the  Rand  but  also  to  demand  better  wages  for  all 
black  workers. 

During  that  decade,  the  women  had  forced  the  Union  government's 
hand  in  dealing  with  the  provincial  regulations  of  the  Orange  Free 
State.  At  a time  when  some  Afrikaners  were  still  in  open  revolt 
against  British  domination,  and  others  aggravated  by  South  Africa's 
support  of  Britain  in  World  War  I,  this  was  no  small  matter.  By  the 
early  1920s  reconciliation  between  the  two  white  groups  was  a high 
government  priority.  Africans  had  appealed  to  the  ruling  class  for 
relief  from  the  stringent  racial  practices  of  the  poor  white  classes 
and  had  won  some  small  concessions.  But  their  dissatisfaction  with 
these  gains  and  the  consequent  escalation  of  violence  and  confronta- 
tion forced  the  issues  in  a more  compelling  way. 

In  addition  to  the  political  unrest,  social  conditions  cried  out 
for  amelioration.  Successive  government  reports  called  attention  to 
the  deplorable  conditions  of  most  Africans  in  urban  areas.  The  1913 
Assaults  on  Women  Commission  blamed  most  of  the  problem  (of  black 
men  assaulting  white  women)  on  the  outrageous  conditions  of  black 
slums. 54  Even  more  to  the  point,  the  Tuberculosis  Commission  of 
1914  went  into  greater  detail,  citing  the  lack  of  sanitary  facili- 
ties, running  water,  and  town  planning.  But  the  worst  blight  was  the 
overall  housing  conditions: 

Generally  the  dwellings  are  mere  shanties,  often  noth- 
ing more  than  hovels,  constructed  out  of  bits  of  old 
packing  case  lining,  flattened  kerosene  tins,  sacking 
and  other  scraps  and  odds  and  ends.  They  are  put  up  on 
bare  ground,  higgeldy-piggeldy , without  any  order, 
often  propped  up  against  one  another....  The  dwellings 
are  low,  dark  and  dirty,  generally  encumbered  with 
unclean  and  useless  rubbish,  mud  floors  are  the  rule, 
often  below  ground  level  and  consequently  apt  to  be 


53cotranittee  on  Pass  laws,  para.  24. 

54union  of  South  Africa,  Assaults  on  Women  Commission.  U.  G.  39-' 13.  para.  152. 
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flooded  during  the  wet  weather.  One  could  hardly 
imagine  more  suitable  conditions  for  the  spread  of 
tuberculosis  .55 

Their  warnings  were  not  heeded,  however,  and  very  little  was 
done  to  improve  these  conditions.  Municipalities  could  exact  high 
rents  from  the  large  number  of  tenants  packed  into  a small  space  and 
felt  no  obligation  to  provide  even  minimal  services.  When  an  influ- 
enza epidemic  hit  the  country  in  1918,  the  danger  of  allowing  one 
section  of  the  population  to  live  under  such  unhealthy  conditions  in 
close  proximity  to  whites  became  obvious.  The  control  of  urban  loca- 
tions and  provision  of  basic  services  for  African  residents  rested 
with  each  municipality,  regulated  only  haphazardly  by  local  by-laws 
subject  to  provincial  approval.  However,  since  the  1910  Act  of  Union 
had  made  it  clear  that  all  matters  relating  to  "Native  Policy"  were 
the  domain  of  the  national  government,  most  municipalities  simply 
waited  for  Pretoria  to  take  responsibility  for  African  housing  con- 
ditions. 

Clearly  something  had  to  be  done.  The  process  which  ultimately 
resulted  in  the  passing  of  the  Natives  Urban  Areas  Act  of  1923 
reveals  a great  deal  of  ambivalence  within  the  dominant  class  in 
dealing  with  black  urbanization  as  a whole,  and  the  status  of  women 
in  particular.  The  uneven  development  of  this  piece  of  legislation 

is  significant  since  it  was  to  become  the  backbone  of  all  future 

amendments  defining  the  status  of  Africans  in  urban  areas. 

Prior  to  the  1919  anti-pass  riots  on  the  Rand,  the  government 

had  published  its  proposed  Natives  Urban  Areas  Bill.  It  was  printed 

in  several  African  languages  and  circulated  for  comment. 56  Certain 
provisions  relating  to  passes  for  women  only  aggravated  the  already 
high  level  of  discontent.  In  his  presidential  address  to  the  SANNC 
in  May  1919,  S.  M.  Makgatho  warned  that  this  new  bill  was  designed 
so  that  "all  native  men  and  women  should  not  get  work  unless  they 
carry  passes,  and  pay  1/-  a month  for  them.  Such  a provision  will 
introduce  into  the  Cape  new  difficulties  hitherto  unknown  outside 
the  Orange  Free  State,  and  it  is  a proposition  that  our  people  can 
NEVER  accept.  "57  nis  strategy  was  to  first  abolish  passes  for 
males  before  the  system  of  female  passes  spread  any  further. 

It  was  the  violence  that  resulted  from  this  anti-pass  campaign 
that  ultimately  led  to  the  formation  of  the  Interdepartmental  Com- 
mittee on  Pass  Laws.  But  before  that  committee  reported,  the  govern- 
ment reintroduced  the  Natives  Urban  Areas  Bill.  Although  the  issues 
of  passes  and  provision  of  basic  amenities  for  Africans  within  the 
urban  areas  are  two  very  closely  related  matters,  the  government 

^Union  of  South  Africa,  Report  of  the  Tuberculosis  Commission.  U.G.  34-' 14. 

126. 

56t.R.H.  Davenport,  "The  Beginnings  of  Urban  Segregation  in  South  Africa,  the 
Natives  Urban  Areas  Act  of  1923  and  its  Background,"  Occasional  Paper  #15,  Institute 
of  Social  and  Economic  Research,  Rhodes  University  (Grahamstown,  South  Africa), 
1971,  9. 
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chose  to  deal  with  them  separately.  It  was  claimed  that  "As  being 
the  more  pressing  and  the  more  liberal,  the  Urban  Areas  Bill  has 
been  placed  first  but  the  Pass  Bill  which  will  follow  must  to  some 
extent  be  complimentary . "58  indeed,  the  questions  of  access  and 
administrative  services  did  eventually  converge  in  the  Urban  Areas 
Act  as  it  was  finally  passed,  but  recommendations  on  these  two 
issues  originated  from  radically  different  sources. 

In  preparation  for  the  reintroduction  of  the  Bill  in  1922,  the 
Native  Affairs  Commission  had  met  in  August  1921,  in  a joint  consul- 
tation with  members  of  the  Transvaal  Local  Government  Commission, 
more  commonly  referred  to  by  the  name  of  its  chairman,  Col.  C.  F. 
Stallard.  The  Stallard  Commission  Report,  based  on  conditions  in 
Johannesburg,  represented  the  most  ardent  segregationist  attitudes 
of  the  day.  The  contention  that  Africans  were  only  temporary  sojour- 
ners in  "European"  areas  reached  formal  proportions  in  this  report. 
In  a joint  memorandum  included  as  an  appendix  at  the  end  of  the 
Stallard  Commission  report,  the  guiding  principles  were  laid  out: 

It  is  recognized  that  the  existence  of  a redundant 
black  population  in  municipal  areas  is  a source  of  the 
gravest  peril  and  responsible  in  great  measure  for  the 
unsatisfactory  conditions  prevailing.  (By  the  redundant 
Native  is  meant  the  Native  male  or  female  who  is  not 
required  to  minister  to  the  wants  of  the  White  popula- 
tion, but  does  not  include  a Native  who  ministers  to 
the  legitimate  needs  of  his  fellows  within  the  munici- 
pal areas. )59 

Besides  including  women  in  its  definitions,  the  report  specified 
that  single  women  were  to  be  treated  exactly  like  the  single  men  in 
towns.  They  were  to  be  compelled  to  live  in  special  hostels  or  bar- 
racks, or  else  on  their  employers'  premises.  For  those  who  were 
married,  leading  a "proper"  family  life,  special  native  villages 
just  outside  the  towns  were  to  be  constructed. 60  showing  a marked 
hostility  towards  African  women,  especially  those  who  were  single, 
the  report  also  called  for  mandatory  medical  exams  for  all  entering 
men  and  women,  but, 

If  the  results  of  medically  examining  the  Native  women 
show  that  they  become  unwilling  to  migrate  to  towns,  it 
will  not  be  unsatisfactory,  as  the  presence  of  the 
Native  woman  in  municipal  areas,  except  those  living 
with  their  husbands  in  municipal  Native  villages  or 
residing  on  the  premises  of  their  masters  or  mistresses 
works  for  evil. 61 


58union  of  South  Africa,  Report  of  the  Native  Affairs  Commission.  U.G.  47-' 23. 
Annexure  B,  Minutes  of  a Native  Conference. 

59 Christian  Express  , 1922,  70. 

^Gordon  Davis,  L.  Melunsky  and  F.B.  Du  Randt,  Urban  Native  Law.  (Port 
Elizabeth,  1959),  4. 
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Throughout  the  report  it  was  made  clear  that  there  should  be  no 
special  treatment  for  African  women. 

Although  many  of  the  suggestions  of  the  Stallard  Commission  were 
incorporated  into  the  Urban  Areas  Bill,  the  proposed  legislation 
deleted  most  references  to  black  women.  As  published  in  1922,  the 
bill  retained  only  the  provision  that  hostels  for  single  women  could 
be  built  by  the  municipalities.  Even  this  provision  was  dropped  in 
the  text  of  the  bill  which  was  finally  passed  into  law  in  early 
1923.62 

In  marked  contrast  to  the  tone  and  principles  of  the  Stallard 
Commission,  the  Pass  Laws  Committee  Report,  released  in  mid-1922, 
formed  the  basis  of  the  complimentary  legislation,  the  Natives  Reg- 
istration and  Protection  Bill.  The  report  of  the  committee  chroni- 
cled in  great  detail  the  history  of  the  Free  State  women's  resist- 
ance to  passes  and  concluded  that,  "The  beneficial  results  to  be 
obtained  [from  passes]  did  not  counterbalance  the  deep-rooted  objec- 
tion of  the  natives  to  their  womenfolk  being  subjected  to  any  meas- 
ure of  interference  and  control  by  police  officers  of  the  govern- 
ment.'^ since  whites  and  Africans  had  so  often  cited  pass-related 
police  assaults  on  women,  the  report  went  on,  "We  fully  appreciate 
the  undesirability  of  any  system  under  which  such  a state  of  affairs 
may  be  possible. "64  The  Committee's  primary  recommendation  was  for 
a greatly  simplified  system  of  identification  whereby  all  African 
males  would  carry  a single  registration  certificate  to  replace  all 
existing  passes.  Women  should  not  be  required  to  carry  any  kind  of 
pass  at  all. 65 

These  two  reports,  of  the  Stallard  Commission  and  the  Interde- 
partmental Committee  on  Pass  Laws,  clearly  demonstrate  the  attitudes 
of  the  respective  white  interest  groups  which  they  represent.  The 
Stallard  report  was  designed  to  protect  the  interests  of  unskilled 
white  workers  in  the  Rand  industrial  complex.  Only  Africans  who  were 
genuinely  needed  in  the  cities  were  to  be  allowed  there.  All  others 
were  simply  a threat  to  the  white  way  of  life,  and  should  be  exclud- 
ed. The  Pass  Laws  Committee,  on  the  other  hand,  accepted  the  urbani- 
zation process  as  both  inevitable  and  desirable.  Based  on  interviews 
with  industrial  and  community  leaders,  missionaries,  Native  Adminis- 
trators and  black  political  leaders,  it  did  not  question  the  desira- 
bility of  abundant  black  labor  in  the  towns.  It  suggested  that  all 
policies  should  aim  toward  avoiding  any  further  aggravation  of  the 
black  workers.  Both  reports  would  be  extensively  quoted  to  support 
the  respective  sides  of  the  argument  for  years  to  come.  However, 
neither  was  adopted  wholly  by  the  government. 

The  passage  of  the  Urban  Areas  Bill  is  puzzling  in  itself.  After 
being  introduced  in  1922,  the  bill  was  postponed  for  consideration 
until  the  next  session  of  Parliament.  It  had  received  general  public 

62Union  of  South  Africa,  Act  21  of  1923,  Natives  Urban  Areas  Act. 

63pass  Laws  Committee,  para.  64. 

64j bid. 

65r bid . , para.  63. 
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approval  for  its  administrative  provisions,-  at  last  placing  the  full 
responsibility  for  black  housing  in  the  hands  of  the  municipalities. 
Missionaries  and  African  leaders  hoped  that  it  would  lead  to  dramat- 
ically improved  conditions  in  housing  and  slum  removal.  They  joined 
the  Native  Affairs  Department  in  lauding  the  provisions  allowing 
Africans  to  buy  land  near  the  urban  centers. 66  All  felt  this  was 

the  best  way  to  secure  African  interests  in  their  own  welfare  and 

self-improvement.  Clearly,  the  original  intention  of  the  Bill  was 

not  to  exclude  Africans  from  permanent  rights  in  towns,  but  simply 
to  provide  for  segregation  within  municipal  boundaries. 

Before  the  bill  was  finally  passed,  however,  two  important 
changes  were  made.  First,  the  provision  for  black  land  ownership  was 
dropped.  Second,  in  defining  the  applicability  of  pass  regulations, 
the  reference  to  "any  native"  was  changed  to  "any  male  native," 
effectively  exempting  women.  Both  changes  were  indicative  of  the 
shifting  power  base  within  the  capitalist  class  at  this  time.  The 

decisive  event  between  the  first  introduction  in  1922  and  the  final 
passage  of  the  Urban  Areas  Act  in  1923  was  the  Rand  revolt. 67  when 
the  government  tried  to  support  the  rights  of  the  mine  owners  to 
hire  blacks  at  cheaper  rates  than  whites,  the  white  miners  went  on 
strike.  Tensions  escalated  into  a full-scale  revolt  in  which  the 
Smuts  government  protected  the  interests  of  the  mining  companies  at 
the  expense  of  the  white  working  class.  It  was  only  quelled  after 
the  considerable  use  of  force  and  great  loss  of  life. 

In  the  months  that  followed,  the  Smuts  government  was  strongly 
on  the  defensive,  trying  to  appease  that  part  of  the  white  elector- 
ate whose  confidence  it  had  lost.  By  th6  time  the  debate  over  the 
Urban  Areas  Bill  came  to  the  floor  of  Parliament,  his  opponents  used 
the  Bill  as  a target  for  their  anger.  Leading  the  opposition,  Gener- 
al Hertzog  vehemently  criticized  black  land-owning  rights  in  urban 
areas. 68  Using  the  Stallard  Commission's  logic,  he  sought  the 
elimination  of  black  land  ownership  rights  as  a means  of  averting 
the  question  of  African  voting  rights  in  the  towns.  69  The  Bill  was 
then  referred  to  a special  select  committee,  where  Smuts  apparently 
capitulated  to  the  demands  of  the  working-class  interests. 

It  was  also  during  the  proceedings  of  this  select  committee  that 
the  qualifying  term  "male"  was  slipped  into  the  sections  on  pass 
laws.  The  only  person  to  call  attention  to  the  shift  in  policy 
regarding  women's  passes,  significantly  enough,  was  Mr.  J.  G.  Key- 
ter,  the  Member  from  Ficksburg  in  the  Orange  Free  State.  In  the 

66Union  °f  South  Africa,  Report  of  the  Department  of  Native  Affairs, 
1919-1921,  4;  and  Christian  Express  , 1922,  22. 

67por  a discussion  of  the  significance  of  the  1922  Rand  strike,  see  Rob 
Davies,  "The  1922  Strike  and  Political  Economy  of  South  Africa,"  in  Belinda  Bozzoli, 
ed.,  Labour , Townships  and  Protest > Studies  in  the  Social  History  of  the 
Witwatersrand , (Johannesburg,  1979). 

68T.R.H.  Davenport,  "The  Beginnings  of  Urban  Segregation  in  South  Africa," 
Rhodes  University  Institute  for  Social  and  Economic  Research,  18. 

69union  of  South  Africa,  South  Africa  Native  Laws  Commission  Report, 
1946-1948,  U.G.  28-'48,  commonly  referred  to  as  the  Fagan  Commission,  20. 
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parliamentary  debates  which  followed  the  report  of  the  special 
select  committee  which  made  both  changes,  he  charged  that,  "The  word 
'male'  had  not  appeared  in  the  Native  Affairs  Commission's  sugges- 
tions, but  the  word  had  only  been  introduced  after  a certain  meeting 
at  the  City  Hall,  and  an  objection  raised  at  Springfontein.  "70  The 
reference  to  City  Hall  is  unclear,  but  it  is  obvious  that  he  felt 
pressured  by  the  Cape  liberal  views  on  women  and  passes.  He  warned 
that  the  Cape  Town  people  should  not  meddle  with  the  affairs  of  the 
Free  State  saying,  "What  might  be  good  for  Cape  Town  would  be  ruin- 
ous for  the  country  districts  of  the  Free  State. "71 

During  the  time  when  the  select  committee  was  meeting,  the  views 
of  the  liberal  Pass  Laws  Committee  had  been  dramatically  underlined 
again  by  events  in  the  Free  State.  African  women  in  the  towns  of 
Springfontein  and  Bethulie,  upon  hearing  that  the  proposed  legisla- 
tion might  free  them  from  the  necessity  of  carrying  their  locally- 
issued  residential  passes,  launched  a renewed  passive  resistance 
campaign.  They  marched  en  masse  to  the  local  town  clerk  in  Spring- 
fontein and  threw  bundles  of  unwanted  passes  at  his  feet,  inviting 
arrests  for  being  without  their  passes.  Despite  the  pleas  of  the 
mayor,  police  officials,  the  Native  Advisory  Board  and  the  South 
African  Natives  National  Congress,  the  women  persisted  and  a stale- 
mate was  reached.  The  municipalities  insisted  that  the  strict  letter 
of  the  law  must  be  enforced  and  imprisoned  several  women.  72  union 
government  officials,  however,  greatly  feared  the  potency  of  women's 
resistance.  The  government's  local  representative,  Resident  Magis- 
trate Barry,  "warned  the  [Town]  Council  that  if  they  persist  in 
their  present  attitude  it  may  cost  the  country  millions  of  money 
owing  to  a Kaffir  rising  and  thousands  of  lives.  "73  when  the  town 
councils  still  insisted  on  strict  enforcement,  the  Department  of 
Native  Affairs  sent  them  a directive  warning  of  "the  great  difficul- 
ty of  a too  strict  insistence  on  the  letter  of  the  law. "74 

The  same  line  of  reasoning  was  taken  up  in  the  parliamentary 
debates  by  Dr.  F.  S.  Malan,  long  a liberalizing  influence  in  Native 
Affairs,  who  cautioned  that  if  passes  were  extended  to  women 
throughout  the  Union,  it  "would  create  a serious  grievance. "75 
Both  he  and  Smuts  stressed  the  need  to  minimize  friction  with  the 
black  community  and  preserve  good  race  relations. 

The  outcome  of  the  two  major  changes  made  in  the  final  version 
of  the  Urban  Areas  Act  was  the  striking  of  a delicate  balance  in 


70 Cape  Times , 8 May  1923. 

nibid. 

Il-Bloemfontein  Friend , 3 April  1923. 

73Minutes  of  Special  Council  Meeting  of  Springfontein  Town  Council,  31  March 
1923,  Orange  Free  State  Archives,  Bloemfontein. 

74Letter  from  the  Secretary  of  Native  Affairs  to  the  OFS  Provincial  Secretary, 
3 April  1923,  and  letters  from  the  Provincial  Secretary  to  the  Town  Clerks  in 
Bethulie  and  Springfontein,  12  April  1923,  Orange  Free  State  Archives,  Bloemfontein. 
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"Native  Policy"  which  would  confuse  future  generations  of  politi- 
cians. The  removal  of  all  restrictions  on  women  entering  urban  areas 
effectively  left  open  the  means  for  a fairly  flexible  continuing 
black  urbanization,  favoring  the  industrial  interests  in  the  power 
block.  Without  really  curbing  the  urbanization  process  itself,  the 
new  law  summarily  eliminated  any  possibility  of  a black  vote  or  any 
attendant  political  rights  by  withdrawing  freehold  land  claims.  This 
gave  the  impression  that  no  permanent  black  community  would  develop, 
thus  appeasing  the  pressures  from  the  working  classes.  Whether  this 
particular  balance  was  deliberately  designed  as  the  basis  of  policy, 
or  only  haphazardly  stumbled  into,  its  implications  became  more  and 
more  clear  with  each  successive  amendment  to  the  Act. 

Amendments  of  the  Urban  Areas  Act 


When  the  Urban  Areas  Act  was  next  debated,  in  1930,  seven  years 
had  passed  to  test  its  provisions.  Those  who  had  hoped  that  it  would 
guarantee  exclusionist  principles  were  bitterly  disappointed.  The 
strict  segregationists  pointed  out  that  the  Act  lacked  any  powers  of 
enforcement . 76  col.  Stallard  reminded  Parliament  that  the  princi- 
ple of  preserving  towns  as  white  areas  had  been  the  guiding  princip- 
le behind  the  original  Act,  although  hardly  ever  put  into  use. 77 
Angrily  arguing  from  the  floor,  one  member  claimed  that  in  1923  it 
was  expected  that  100,000  redundant  Africans  would  be  immediately 
removed  from  the  cities.  However,  "Not  only  did  the  Act  fail  to 
expel  the  100,000  natives  from  towns,  but  it  has  encouraged  an 
increase  in  the  native  population  in  seven  years  of  20  percent  in 
certain  areas.  "78  in  the  eyes  of  some,  the  Act  had  "failed  com- 
pletely" because  the  government  had  ignored  the  underlying  principle 

of  segregation. 79 

Indeed  the  rising  tide  of  black  urbanization  was  making  an 
impact  on  the  economy  of  the  nation.  In  the  predominantly  Afrikaner 
maize  belt  of  the  Orange  Free  State  and  the  Transvaal,  there  was  an 
estimated  farm  labor  shortage  of  13,900  workers  and  the  mines  com- 
plained of  an  average  shortage  of  five  to  six  thousand  workers. 80 
Farmers  demanded  that  the  Urban  Areas  Act  should  be  amended  in  such 
a way  as  to  guarantee  that  all  superfluous  Africans  in  towns  should 
be  sent  back  to  the  farms. 81  Urban  migration  was  seen  not  only  in 
terms  of  loss  of  labor  to  the  farming  and  mining  sectors,  but  as  a 
direct  threat  to  the  survival  of  the  poorer  white  class  in  towns. 
The  plight  of  this  group  was  receiving  national  and  international 
attention  through  the  work  of  a special  study  commission  financed  by 


76Debates,  1930,  col.  231,  Stallard. 

, col.  226,  Stallard. 

™Ibid.,  col.  1387,  Nicholls. 

79j£>£(3. 


SOunion  of  South  Africa,  Report  of  the  Interdepartmental  Committee  on  the 
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the  Carnegie  Corporation  of  New  York. 82  African  competition  with 
poor  whites,  this  commission  pointed  out,  began  in  the  farming  areas 
where  Africans  virtually  ousted  all  white  laborers  working  for  the 
wealthier  farmers  as  tenants  and  squatters.  White  migration  to  the 
towns  again  brought  the  unskilled  white  workers  into  competition 
with  Africans,  who,  according  to  the  migratory  labor  policy,  were 
paid  a below-subsistence  income. 83  Warning  of  "great  competition 
between  white  and  black  economically,"  Col.  Stallard  insisted  the 
only  answer  was  stricter  control,  including  much  stronger  powers  for 
the  municipalities  to  remove  unwanted  blacks. 84  First  the  Colour 
Bar  legislation  had  sat  on  the  record  books  as  a dead  letter,  he 
alleged,  and  now  the  Urban  Areas  Act  also  seemed  to  be  catering  to 
black  whims  instead  of  poor  white  needs. 85 

On  the  other  hand,  representatives  from  the  urban  centers  gener- 
ally praised  the  accomplishments  of  the  Urban  Areas  Act  to  date, 
calling  for  even  more  enthusiastic  implementation  of  new  housing 
schemes. 86  They  argued  that  since  the  Reserves  were  already  over- 
crowded, there  was  no  place  to  send  the  so-called  redundant  Afri- 
cans. 8 7 The  government  report  of  the  Economic  and  Wage  Commission 
in  1925,  having  taken  evidence  mostly  from  industrial  leaders, 
affirmed  this  belief. 88  The  report  concluded  that  rapid  incorpor- 
ation of  Africans  into  the  industrial  economy  would  be  in  the  best 
interests  of  the  whole  country,  creating  more  demand  for  consumer 
goods  and  a consequent  expansion  of  employment  opportunities  for 
all. 89  Another  government  report  on  labor  resources  especially 
advocated  the  use  of  African  women  as  domestic  workers  since,  "It 
does  not  require  the  muscular  vigor  of  a sturdy  native  [male]  to 
peel  potatoes,  wash  dishes,  sweep  floors,  or  cook  a dinner. "90 

At  the  instigation  of  the  Pact  government,  the  1930  Amendment 
included  an  optional  clause  which  allowed  municipalities  to  issue 
special  permits  to  women  entering  urban  areas.  This  permission  was 
to  be  conditional  on  a woman's  joining  a husband  or  father  who  had 
been  working  for  two  years  of  continuous  employment,  and  only  if 
adequate  housing  were  available. 91  However,  in  answer  to  questions 


The  Poor  White  Problem  in  South  Africa  , Report  of  the  Carnegie  Commission, 
in  five  volumes  (Stellenbosch,  1932). 

83j.f.W.  Grosskopf , Rural  Impoverishment  and  Rural  Exodus  t Carnegie  Report  on 
the  Poor  White  Problem,  1,  (Stellenbosch,  1932),  68. 

^Debates , 1930,  col.  228,  Stallard. 

85 Ibid. , col.  230,  Stallard. 

^Ibid. , col.  243,  Henderson. 

87 Ibid . , col.  243,  Henderson. 

88Report  of  the  Economic  and  Wage  Commission,  1925,  para.  274. 

89Economic  and  Wage  Commission,  para.  274. 

90Labor  Resources  Report,  1930,  para.  86. 
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in  Parliament,  the  minister  of  native  affairs  insisted  this  was  a 
special  provision  meant  primarily  to  meet  the  needs  of  Johannesburg 
where  the  large  numbers  of  women  engaged  in  the  illicit  liquor  trad- 
ing posed  a special  menace.  It  would  not,  he  asserted,  prevent  sing- 
le women  from  coming  to  seek  employment . 92  jn  fact  the  clause  had 
no  proviso  for  enforcement  or  compulsion,  and  excluded  women  engaged 
in  domestic  work. 93 

In  actual  practice,  the  provision  for  women's  permits  was  virtu- 
ally meaningless.  Criminal  records  for  Johannesburg  for  the  year 
1931  show  that  no  woman  was  ever  arrested  under  these  new  clauses. 
The  1930  amendment  was  heavily  used,  however,  to  crack  down  on  women 
in  the  illegal  beer  brewing  business.  The  stiff  fines  provided  for 
in  the  legislation  no  doubt  proved  to  be  a valuable  new  source  of 
revenue  for  the  municipality . 94  in  the  city  of  Durban,  the  women 
themselves  preempted  any  legal  enforcement  of  the  permit  issue.  Zulu 
women  living  in  the  Durban  Women's  Hostel  were  enraged  upon  reading 
about  the  proposed  amendment  in  the  newspapers.  Led  by  Bertha 
Mkhize,  a tailor's  assistant,  over  two  hundred  of  them  marched  to 
the  city  hall  and  demanded  an  interview  with  the  local  magistrate. 
Meeting  with  a deputation  of  women,  he  promised  that  this  provision 
would  not  be  enforced  in  Durban.  He  expressed  his  deep  gratitude  for 
the  women's  coming  to  discuss  it  with  him  before  it  became  a serious 
problem,  commenting  that  this  was  the  first  time  any  Africans  had 
approached  him  to  discuss  their  grievances  in  such  a reasonable 
manner . 9 5 

Although  the  farming  interests  gained  little  satisfaction  from 
the  1930  Amendment  to  the  Urban  Areas  Act,  two  successive  government 
moves  soon  allayed  some  of  their  fears.  First,  the  Native  Service 
Contract  Act  of  1932  strengthened  the  legal  position  of  farmers  in 
dealing  with  deserting  laborers  and  young  people.  Farm  laborers  were 
thus  subject  to  prosecution  if  they  broke  contracts  of  service  with 
white  farmers.  96  if  such  a worker  wanted  to  seek  a job  in  the 
towns,  he  first  had  to  secure  a pass  from  the  farmer,  giving  him 
permission  to  go  and  confirming  that  he  was  not  breaking  the  terms 
of  any  labor  contract.  To  discourage  the  steady  stream  of  young  boys 
and  girls  to  the  towns,  other  provisions  made  black  parents  liable 
for  broken  promises  of  their  children's  labor.  Whole  families  could 
be  evicted  from  farms  if  one  of  their  children  left  without  permis- 
sion from  the  farmer.  Parents  or  guardians  could  henceforth  enter 
into  binding  labor  contracts  on  their  children's  behalf  and  male 
children  could  be  legally  flogged  by  farmers  for  not  complying.  To 

92oebates,  1930,  col.  3847,  Minister  of  Native  Affairs,  Jansen. 

^commenting  on  the  ease  with  which  women  evaded  various  local  regulations 
requiring  the  presence  of  a husband  in  Johannesburg,  Ray  E.  Phillips  said,  "Husbands 
come  and  husbands  go,  she  continues  year  after  year." 

94-South  African  State  Archives,  Pretoria,  Johannesburg  Criminal  Record  Book, 
1931. 

95jnterview  with  Bertha  Mkhize,  leader  of  the  delegation,  Inanda,  Natal, 
August  1980. 

96pagan  Commission,  1948,  68. 
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enforce  this  law,  hiring  any  African  without  this  special  pass  from 
a farmer  was  made  illegal. 97  Further,  in  an  attempt  to  reduce  the 
number  of  non-laboring  African  tenants  on  farms,  a £5  tax  was  levied 
on  every  tenant  who  worked  less  than  90  days  a year  for  the  owner. 
Although  these  provisions  were  limited  only  to  the  Transvaal  and 
Natal  provinces,  the  law  signalled  a new  tough-mindedness  towards 
African  farm  labor. 

The  second  measure  was  Proclamation  150  of  1934,  an  enactment  of 
certain  provisions  of  the  1927  Native  Administration  Act.  By  this 
proclamation  all  of  the  Transvaal  and  Orange  Free  State  were 
declared  pass  areas.  This  made  it  illegal  for  African  males  to  be 
anywhere  in  these  two  provinces  without  a pass.  Any  policeman  or 
farmer  could  arrest  any  African  found  without  such  a document.  Farm 
workers  had  to  secure  this  pass  from  their  employer  if  they  were  to 
leave  the  farm  at  any  time,  whether  to  seek  other  employment  or 
not. 98  Both  of  these  changes  in  the  law  applied  to  males  only,  but 
their  intention  was  clearly  to  proscribe  the  movements  of  the  shrin- 
king supply  of  farm  labor  and  to  prevent  their  migration  to  the 
cities.  A severe  drought  in  1933  and  the  effects  of  the  Depression 
had  driven  larger  numbers  than  usual  out  of  the  countryside. 99 

Although  the  1930  Amendment  signalled  a hardening  of  attitudes 
with  its  provision  that  women  must  have  special  entry  certificates, 
its  overall  purpose  was  mainly  administrative.  During  the  course  of 
the  debates,  however,  the  need  for  further  clarification  and  defini- 
tion of  fundamental  policies  emerged.  Shortly  thereafter,  the  two 
divergent  streams  of  thought  began  to  take  shape  once  again,  reflec- 
ting the  economic  interests  of  the  two  white  groups  vying  for  poli- 
tical dominance.  The  disparity  in  their  thinking  and  the  relative 
strength  of  their  power  clashed  head-on  again  in  the  heated  debates 
over  the  next  amendment  in  1937. 

On  the  industrial  side  of  the  issue,  the  Native  Economic  Commis- 
sion appointed  in  1930,  presented  its  report.  After  exhaustive  study 
it  concluded  that: 

In  the  interests  of  the  efficiency  of  the  urban  indus- 
tries, it  is  better  to  have  a fixed  urban  native  popula- 
tion... to  continue  employing  natives  in  the  urban 
areas,  but  to  treat  them  as  if  they  were  not  there,  is 
both  illogical  and  shortsighted....  State  policy  should, 
therefore,  be  directed  to  the  object  of  giving  more 
permanence,  more  stability,  to  the  various  class  of 
labor,  and  of  reducing  ...  its  casual  nature. 100 

Although  this  commission  did  not  favor  completely  uncontrolled  black 
urbanization,  it  felt  that  those  who  were  in  the  towns  should  be 

91 Ibid. , 69.  Few  farmers  ever  used  these  legal  means  to  trace  lost  workers. 

"proclamation  150,  Department  of  Native  Affairs,  under  Section  28  of  1927 
Native  Administration  Act  (38/' 27),  effective  1 October  1934. 

"Sheila  Van  der  Horst , Native  Labor  in  South  Africa  (London,  1942),  289. 

lOOReport  of  the  Native  Economic  Commission  1930-1932.  U.G.  22-' 32.  para.  557. 


PASSES  AND  BYPASSES 


145 


considered  permanent  and  be  given  adequate  facilities  to  build  up  a 
healthy  family  life. 101 

At  virtually  the  same  time,  the  exclusionist  interest  groups 
were  organizing  behind  the  scenes.  Since  coming  to  power  with  the 
Pact  government  in  1924,  General  Hertzog  had  been  trying  to  marshall 
enough  support  to  pass  his  package  of  Native  Bills,  formalizing  and 
entrenching  segregationist  principles  in  all  spheres  of  South  Afri- 
can life.  One  step  towards  this  goal  was  the  formation  in  1931  of  a 
special  parliamentary  Joint  Select  Committee,  assigned  to  draw  up 
legislation  for  controlling  black  urbanization. 102  This  committee 
regarded  the  Stallard  principles  as  the  heart  of  government  policy, 
citing  the  joint  meeting  between  the  Stallard  Commission  and  the 
Department  of  Native  Affairs  in  1921.  It  operated  on  the  assumption 
that,  "The  1923  Urban  Areas  Act,  although  it  did  many  things,  did 
not  recognize  the  principle  that  natives  should  only  be  permitted 
within  urban  areas  ...  as  was  necessary  for  the  needs  of  the  Euro- 
peans. 103"  prom  this  committee  an  old  concept  was  expressed  in  new 
terminology  - influx  control,  or  "limiting  the  number  of  natives  in 
urban  areas  and  restricting  the  entry  into  and  for  the  withdrawal  of 
natives  from  urban  areas. "104  The  policy  was  based  on  the  expec- 
tation that  the  municipalities  would  be  able  to  determine  exactly 
the  number  of  African  laborers  they  needed  and  thus  strictly  exclude 
all  others. 

The  Joint  Committee  wanted  more  information,  especially  from  the 
municipal  authorities  themselves . 105  So  it  appointed  a special 
investigative  committee  of  two  senior  Native  Administrators,  J. 
Mould  Young  and  A.  L.  Barrett.  However,  this  committee  produced  a 
report  that  sharply  contradicted  the  intentions  of  the  Joint  Select 
Committee  and  was  subsequently  hushed  up  by  the  government . 106 
Essentially,  the  Young-Barret t report  attacked  Stallardism  as  "a 
highly  immoral  line  of  reasoning"  which  only  served  political  ends 
at  the  expense  of  social  and  economic  realities . 107  citing  as  its 
precedents  the  1922  Pass  Laws  Committee  report  and  the  1932  Native 
Economic  Commission,  it  said,  "The  interests  of  the  country  will  be 
served  best  by  encouraging  a stabilized  urban  native  population  in 
preference  to  a large  array  of  periodical  workers.  Besides,  there  is 


lOlNat  ive  Economic  Commission  Report,  para.  557. 

102Debates,  1937,  col.  4218,  Minister  of  Native  Affairs,  Grobler. 

103 Ibid.  t col.  6102,  Nicholls. 

104 Ibid.  t col.  4218,  Grobler. 

105jfr£c?. , col.  4219,  Grobler. 

106ixiring  the  Parliamentary  debates  over  the  1937  Amendment,  the  opposition 
was  only  able  to  learn  the  contents  of  the  Young-Barrett  Report  when  it  was  leaked 
to  the  press  and  printed  in  a Cape  Town  newspaper.  The  government  subsequently 
released  it,  denying  charges  that  the  report  had  been  suppressed.  Young  was  a former 
chief  magistrate  of  the  Transkei  and  Barrett  a former  chief  native  commissioner  of 
Johannesburg  and  the  chief  native  commissioner  of  the  Ciskei. 


lO^Debates,  1937,  col.  6066,  Van  Coller. 
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grave  danger  if  our  locations  were  filled  with  nothing  but  male 
periodical  workers  without  their  families . "108 

In  the  heated  parliamentary  debates  over  amending  the  Urban 
Areas  Act  in  1937,  the  government  insisted  that  strict  influx  con- 
trol was  consistent  with  the  original  intentions  of  the  Act.  The 
opposition  argued  that  creating  sufficient  administrative  machinery 
to  actually  implement  such  a policy  was  not  only  impossible,  but 
inhumane. 1^9  claiming  that  there  was  no  evidence  of  a serious 
surplus  of  African  labor  in  the  towns,  the  opposition  charged  that 
the  real  motive  behind  the  legislation  was  merely  to  serve  the 
interests  of  the  farming  community:  even  the  municipalities  them- 
selves objected  to  the  principle  of  influx  control.  HO 

The  1936  Census  statistics  revealed  that  since  1921,  the  numbers 
of  African  women  in  towns  nationwide  had  increased  142.3  percent 
(males  78.4  percent),  and  in  Johannesburg  alone,  the  numbers  of 
women  had  shot  up  245.3  percent  (males  44.9  percent). HI  Conse- 
quently, the  influx  of  African  women  featured  significantly  in  the 
debates.  Proponents  of  strict  exclusion  argued  that  unless  women 
were  controlled  by  the  same  system  of  identification  and  documenta- 
tion as  men,  there  would  in  fact  be  little  control  at  all.H-2 
Ultimately,  however,  only  one  additional  restriction  was  introduced. 
Women  entering  urban  areas  for  the  first  time  could  be  required  to 
have  a certificate  from  their  local  government-appointed  chiefs  or 
headmen  giving  them  permission  to  leave  the  home  district.  This 
marked  an  attempt  to  place  the  women  under  tighter  traditionalist 
controls  in  rural  society.  The  1937  Amendment  also  gave  the  govern- 
ment stronger  authority  to  force  municipalities  to  implement  the 
provisions  of  the  1930  Act  regarding  entry  certificates  for  women. 

However,  all  of  these  measures  still  lacked  any  effective  means 
of  enforcement.  All  town-born  women,  wives  or  dependents  of  pass- 
exempt  males,  and  domestic  workers  were  not  required  to  have  the 
special  certificates.  No  procedure  was  established  for  checking  to 
see  if  those  who  were  required  to  have  certificates  actually  had 
them  and  there  was  no  reliable  means  of  establishing  a woman's  iden- 
tity with  any  certainty.  H3  The  regulations  were  thus  easy  to 
circumvent  and  probably  only  affected  a woman  charged  with  some 
criminal  offense,  who  might  then  be  subject  to  removal  from  the  town. 

WZlbid.,  col.  6067,  Van  Coller. 

109 Ibid.,  col.  4218,  Grobler  and  col.  6065,  Van  Coller. 

HO  Ibid.  , col.  4244,  Van  Coller:  "I  have  just  read  a report  in  a farmers 
journal  from  the  North  in  which  the  Minister  [of  Native  Affairs]  promised  the 
farmers  ...  that  this  Bill  was  going  to  solve  their  native  labour  problems." 

Ulsimons,  African  Woment  278  and  Ellen  Hellmann,  Handbook  on  Race  Relations 
in  South  Africa  (Cape  Town,  1949),  240. 

H^Debates,  1937,  col.  4226,  Erasmus. 

H^African  men  could  be  identified  by  any  number  of  passes  and  travel 
documents  they  were  required  to  carry,  the  compulsory  registration  of  service 
contracts  or  by  tax  receipts.  Women  required  none  of  these  and  seldom  had  birth 
certificates  or  marriage  certificates  since  customary  marriages  were  not  considered 
legally  valid. 
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Even  if  the  1937  influx  control  regulations  had  been  enforce- 
able, there  was  little  time  to  do  so  before  South  Africa  was  plunged 
into  the  Second  World  War  in  1939.  General  Smuts  returned  to  power 
following  a no-confidence  vote  on  the  war  issue  and  remained  at  the 
helm  of  the  government  until  the  Nationalist  victory  in  1948. 
Although  amendments  were  again  made  in  the  Urban  Areas  Act  in  1944, 
1945,  and  1946,  they  made  no  significant  alterations  in  its  provi- 
sions. However,  substantial  changes  in  the  social  and  economic 
spheres  occurred.  With  the  nation  engaged  in  an  all-out  war  effort, 
Africans  were  absorbed  into  the  secondary  industries  at  unprecedent- 
ed rates. Although  the  demand  for  African  labor  in  the  urban 
areas  accelerated,  no  concomitant  effort  was  made  to  keep  pace  with 
housing  facilities  or  other  amenities.  In  fact,  all  building  was 
frozen  until  the  end  of  the  war.  This  resulted  in  an  acute  black 
housing  shortage  and  the  mushrooming  of  squatter  settlements  on  the 
edges  of  many  of  the  larger  towns. !15 

To  help  assess  the  changing  situation,  Smuts  appointed  a special 
study  commission  under  the  chairmanship  of  Douglas  Smit,  secretary 
of  native  affairs  in  1940,  to  study  the  economic,  social  and  health 
conditions  of  Africans  in  the  urban  areas.  The  conclusions  of  its 
report,  released  in  1942,  echoed  the  1922  Committee  on  Pass  Laws, 
the  1932  Native  Economic  Commission  Report  and  the  1937  Young- 
Barrett  Report. !!6  Not  only  did  it  see  the  urbanization  of  blacks 
as  permanent  and  inevitable,  but  it  also  called  for  the  abolition  of 
the  pass  laws  and  a total  revision  of  all  "Native  Policy."!!? 

With  an  overwhelming  victory  for  the  Smuts  government  in  the 
1943  elections,  the  tone  of  debates  in  Parliament  took  on  a reform- 
ist quality.  To  speak  of  limiting  black  access  to  towns  was  por- 
trayed as  treasonous,  as  industrial  prosperity  was  synonymous  with 
the  war  effort  and  at  the  heart  of  national  interests.  Since  the  war 
precluded  any  possibility  of  major  reforms  through  legislation, 
Minister  of  Native  Affairs  Denys  Reitz  ordered  that  enforcement  of 
the  pass  laws  on  the  Rand  should  be  relaxed  for  the  time  being. !!8 
Government  supporters  saw  South  Africa  entering  a new  era  in  which 
all  former  policies  would  have  to  be  reconsidered  to  allow  the  coun- 
try to  accelerate  to  its  fullest  industrial  capacity.  The  solution 
to  the  gross  overcrowding  of  the  African  slums  was  not  removals,  but 
provision  of  better  amenities. 

The  opposition,  however,  still  insisted  that  the  only  way  to 
lighten  the  housing  burdens  of  the  towns  was  to  limit  the  inward 

H^The  industrial  labor  force  grew  53  percent  during  the  war.  H.  Hobart 
Houghton,  "Economic  Development  1865-1965,"  in  Monica  Wilson  and  Leonard  Thompson, 
eds.,  Oxford  History  of  South  Africa,  II  (New  York,  1971),  36. 

Welsh,  "The  Growth  of  Towns,"  in  Wilson  and  Thompson,  Oxford  History 

of  South  Africa,  238. 

H^union  of  South  Africa,  Report  of  the  Interdepartmental  Committee  on  the 
Social,  Health  and  Economic  Conditions  of  Urban  Natives,  1942,  Smit  Committee. 

ll^smit  Committee,  para.  306. 

118Hellman,  Handbook , 285. 

ll^Debates,  1945,  col.  4123,  Luttig. 
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flow  of  Africans.  They  called  repeatedly  for  immediate  measures  to 
enforce  the  existing  provisions  of  the  Urban  Areas  Act.H9  Farmers 
complained  that  the  national  interests  would  not  be  served  if  their 
crops  were  allowed  to  rot  in  the  fields  for  want  of  adequate  farm 
labor. 120  They  warned  that  in  the  farming  areas,  feelings  were 
running  strongly  against  the  government  and  that  this  would  be 
remembered  at  the  next  election. 

With  the  end  of  the  war,  the  government  at  last  appointed  the 
of t-called-for  commission  to  review  current  conditions  with  an  eye 
towards  major  revisions  in  policy.  The  Fagan  Commission  again  reit- 
erated the  sentiments  of  the  Smit  Committee  and  its  predecessors, 
concluding  that  the  passing  years  had  demonstrated  the  Stallard 
policy  of  exclusion  "to  be  false."  Since  that  policy  had  been  at  the 
heart  of  Native  policy,  it  was  now  "necessary  for  us  to  find  a new 
formula"  for  the  revision  of  the  old  legislation. 121  However, 
changes  should  be  introduced  gradually  to  gain  wider  public  accept- 
ance. 


Although  General  Smuts  hinted  that  he  would  probably  try  to 
implement  the  recommendations  of  the  Fagan  Commission,  he  never  got 
the  chance,  since  the  1948  Nationalist  victory  at  the  polls  came 
even  before  the  report  was  published. 122  with  the  war  concluded 
and  black  political  agitation  reaching  new  heights,  the  white  voting 
populace  of  South  Africa  was  simply  not  prepared  to  embark  on  a 
course  of  reforms. 

Despite  the  Nationalist  government's  commitment  to  total  segre- 
gation, it  only  gradually  introduced  a sex-inclusive  pass  system 
over  the  next  fifteen  years.  In  1950,  a leak  to  the  press  that  the 
government  was  contemplating  legislation  to  include  women  in  the 
pass  laws  triggered  scattered  women's  riots  and  demonstrations  in 
protest  throughout  the  country. 123  At  first  the  Native  Affairs 
Department  denied  the  rumors  saying,  "It  appears  to  be  unnecessary 
to  make  provision  in  legislation  concerned  for  stricter  measures  in 
matters  with  which  not  even  the  existing  controls  are  being 
used. "124  a firmer  commitment  was  made  when  the  Population  Regis- 
tration Act  of  1950  was  passed,  requiring  men  and  women  of  all  races 
to  have  some  kind  of  identification  card.  125  jt  was  followed  by 
the  Native  Laws  Amendment  Bill  in  1952,  requiring  every  African  man, 
woman  and  child  to  have  special  permits  to  be  in  an  urban  area  for 
longer  than  seventy-two  hours. 126  The  way  was  finally  made  clear 


120 Ibid. , col.  3384,  Dohne. 

12lFagan  Commission,  para..  38. 

122Hellman , Handbook  , 230. 

123v/alker,  "Women  in  South  African  Politics,"  113. 

124 Ibid.,  115. 

125union  of  South  Africa,  Act  50  of  1950,  Population  Registration  Act. 
126verwoerd,  Minister  of  Native  Affairs,  in  Debates,  1952,  col  545. 
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in  1952,  with  the  passage  of  the  Natives  Abolition  of  Passes  and 
Coordination  of  Documents  Act.  Rushed  through  the  final  minutes  of 
the  Parliamentary  session,  this  Act  provided  for  the  replacement  of 
all  previous  passes  for  Africans  with  a new  reference  book,  manda- 
tory for  both  men  and  women  to  carry  at  all  times.  127  Once  again, 
the  minister  of  native  affairs  insisted  this  was  not  intended  as  a 
law  to  make  African  women  carry  passes  and  that  implementation  would 
come  only  at  the  same  time  that  white  women  would  be  required  to  get 
their  identification  cards. 128  However,  after  the  Nationalist 
Party  made  further  gains  at  the  polls  in  the  1953  elections,  it  soon 
announced  that  reference  books  for  African  women  would  be  issued 
beginning  in  1956  on  a voluntary  basis.  This  announcement  and  the 
subsequent  efforts  to  issue  the  despised  books  touched  off  years  of 
nation-wide  protests,  demonstrations  and  riots  by  African 
women. 129  Although  having  passes  might  be  mandatory,  the  question 
of  enforcement  remained  elusive.  In  1957  the  Interpretation  Act 
clarified  that  even  if  wording  in  legislation  aimed  at  influx  con- 
trol only  referred  to  males,  it  should  be  understood  that  hence- 
forward all  provisions  applied  equally  to  females. 130  Finally,  in 
February  1963,  reference  books  for  women  became  compulsory.  By  1964, 
the  policy  of  breaking  up  families  whose  husbands  and  wives  had 
different  qualifications  for  remaining  in  the  urban  areas  became  a 
bitter  reality.  With  the  mass  .removals  of  women,  children  and  the 
aged  to  "homelands,"  the  policy  of  exclusion  of  all  "redundant 
natives"  had  at  last  become  a fact. 

Conclusions 


This  examination  of  the  treatment  of  women  in  the  legislation 
regulating  black  urbanization  exposes  the  basic  dynamics  of  conflict 
among  the  ruling  classes.  Control  over  black  urbanization  was  deman- 
ded primarily  by  the  white  farmers  and  industrial  laborers  seeking 
to  minimize  black  competition.  In  the  interests  of  white  unity,  the 
first  Smuts  government  accepted  the  Natives  Urban  Areas  Act,  but  the 
central  government  and  local  municipalities  shared  responsibility 
for  its  implementation.  Where  the  interests  of  municipalities  coin- 
cided more  with  the  needs  of  local  industries  than  with  those  of 
farmers  or  workers,  the  economic  needs  of  industrial  capital  were 
met  through  rather  arbitrary  and  lax  enforcement.  Consequently  the 
pass  laws  must  be  seen  as  highly  discretionary  measures,  enacted 
more  for  political  expediency  than  as  an  effective  means  of  control- 
ling the  African  population.  With  no  government  control  over  the 
movement  of  African  women,  urbanization  continued  unimpeded.  Women 
could  and  did  migrate  independently  of  men.  While  political  appease- 
ment was  achieved,  the  interests  of  the  industrial  fraction  were 
maintained.  The  lack  of  specific  provisions  for  women  clearly  illus- 
trates how  little  effective  enforcement  was  intended. 

127union  of  South  Africa,  Act  67  of  1952,  Natives  Abolition  of  Passes  and 
Coordination  of  Documents  Act. 

128verwoerd,  Minister  of  Native  Affairs,  in  Debates,  1952,  col  9335. 

129por  the  best  summaries  of  women's  resistance  in  the  1950's  see  the  Walker 
thesis  and  Bernstein,  For  Their  Triumphs  and  for  Their  Tears . 

ISOpavis,  Melunsky  and  DuRand t,  Urban  Native  Law  , 128. 
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The  women's  own  role  in  sustaining  their  rights  should  not  be 
underestimated.  By  forcing  the  central  government  to  confront  Afri- 
kaner efforts  at  local  self-government,  the  women  in  1913  exploited 
the  most  vulnerable  point  of  white  rule.  This  early  resistance  esta- 
blished passes  for  women  as  a black  political  issue  sufficiently 
volatile  to  warrant  cautious  handling  for  years  to  come.  Such  demon- 
strated black  opposition  affected  the  1922  report  of  the  Pass  Laws 
Committee,  and  provided  convenient  justification  for  the  laissez- 
faire  stance  of  the  central  government.  While  the  industrial  sector 
struggled  to  balance  its  own  needs  between  black  realities  and 
farming/white  working  class  demands,  African  women  enjoyed  a 
fifty-year  reprieve  from  the  despised  pass  laws. 


women's  rights  in  law  and  practice: 

MARRIAGE  AND  DISPUTE  SETTLEMENT  IN  COLONIAL  LAGOS* 

Kristin  Mann 

In  August  1929,  Facundo  Paraiso,  a Brazilian  from  Porto-Novo 
resident  in  Lagos,  approached  his  wife,  Bernardina,  whom  he  had  wed 
in  the  Catholic  Church,  and  informed  her  he  wanted  to  bring  his 
mistress  to  live  in  their  home.  Bernardina  objected,  saying  she 
would  not  tolerate  another  woman  in  her  house,  and  the  couple  quar- 
reled. Before  the  argument  was  over,  Facundo  beat  Bernardina  very 
badly  and  told  her  he  intended  to  cut  off  her  support.  The  disa- 
greement dragged  on,  until  subsequent  beatings  and  lack  of  financial 
support  eventually  drove  the  woman  from  home.  Immediately  after  the 
initial  fight  and  during  the  next  four  months,  kin  and  friends 
intervened  to  try  to  help  the  pair  settle  their  dispute.  By  Christ- 
mas, a rapprochement  had  been  reached  and  Bernardina  returned  to 
live  with  Facundo. 

Facundo  and  Bernardina  belonged  to  the  relatively  small  commu- 
nity of  well-educated  Christians  that  lived  in  Lagos  in  the  late 
1920s.  The  son  of  Ignacio  Paraiso,  a powerful  Muslim  merchant  in 
Porto-Novo,  Facundo  had  been  raised  a Muslim,  but  had  converted  to 
Catholicism,  probably  in  school.  Bernardina  had  been  born  in  Lagos 
and  raised  a Catholic.  She  was  the  paternal  granddaughter  of  a Mahi 
notable;  but  her  father,  a mason,  had  identified  with  the  small  Gun 
community  in  Lagos,  an  ethnically  distinct  group  that  shared  many 
cultural  characteristics  with  the  dominant  Yoruba  population.  The 
Carrena  family  claimed  Brazilian  connections  on  the  maternal  side. 
Facundo  worked  as  a Post  and  Telegraph  clerk  in  the  colonial  serv- 
ice, making  him  comfortably  well-off  but  not  wealthy.  At  the  time 
of  the  quarrel,  Bernardina  baked  cakes  and  buns  at  home  to  earn  a 
little  cash.  She  depended  on  her  husband  economically,  however,  and 
regarded  herself  as  a "housewife"  - an  educated  woman  who  did  not 
work  outside  the  home.  Had  her  marriage  ended  in  1929,  she  would 
probably  have  gone  to  live  with  her  brother,  Albert  E.  Carrena,  also 
a colonial  servant,  rather  than  try  to  support  herself. 1 


*The  conference  at  Columbia  University  on  African  Women  and  the  Law  and  subse- 
quent conversations  with  its  participants  inspired  this  article.  I am  particulary 
grateful  to  Marcia  Wright,  Jean  Hay,  and  Sally  Merry.  A Fulbright-Hays  Dissertation 
Research  Fellowship  and  a National  Endowment  for  the  Humanities  Summer  Stipend  sup- 
ported this  research. 

1 Interviews  with  E.  E.  I.  and  Nestor  Carrena,  Lagos,  December  1973  and  August 
1980.  I would  like  to  thank  Patrick  Manning,  Canada  College,  for  information  about 
Ignacio  Paraiso.  On  the  origins  of  the  Paraiso  family  and  its  history  in  Porto-Novo 
see  Jerry  Michael  Turner,  "Les  Bresiliens  - The  Impact  of  Former  Brazilian  Slaves 
upon  Dahomey"  (Ph.D.  thesis,  Boston  University,  1975),  120-125;  and  Katharine  Payne 
Moseley,  "Indigenous  and  External  Factors  in  Colonial  Politics:  Southern  Dahomey  to 
1939,"  (Ph.D.  thesis,  Columbia  University,  1975),  119  and  239. 
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Although  Brazilians,  Gun,  and  Yoruba  all  practiced  patrilineal 
descent  and  patrilocal  residence, 2 Facundo  and  Bernardina,  like 
many  educated  couples  in  Lagos,  had  long  lived  in  a home  of  their 
own,  in  a different  town  than  the  husband's  lineage.  As  a Post  and 
Telegraph  clerk,  Facundo  had  been  stationed  in  Northern  and  Eastern 
Nigeria,  distant  from  both  sets  of  relatives.  Back  in  Lagos,  how- 
ever, the  couple  resided  only  blocks  from  Bernardina' s kin  and  had 
close  and  frequent  relations  with  them.  In  1929,  Bernardina  was 
forty-nine  and  Facundo  was  probably  a few  years  older.  Because  the 
couple  had  no  children,  Facundo  must  have  felt  great  social  pressure 
to  take  a mistress  or  outside  wife  in  hopes  of  producing  offspring. 
Facundo  did  have  one  daughter  by  another  woman,  but  both  the  girl 
and  her  mother  stayed  in  Porto-Novo  and  had  no  contact  with  Bernar- 
dina. Prior  to  the  1929  incident,  Facundo  had  never  tried  to  bring 
another  woman  into  his  home.  His  attempt  on  this  occasion  threat- 
ened a fundamental  change  in  Bernard ina's  life,  provoking  a serious 
crisis  in  the  marriage. 3 

This  article  examines  the  settlement  of  the  marriage  dispute 
between  Facundo  and  Bernardina,  drawing  on  information  in  an  unusual 
collection  of  letters  and  minutes  of  family  meetings  written  and 
preserved  by  Albert  Carrena. 4 Like  other  contributions  to  this 
volume,  it  investigates  what  legal  transactions,  little  studied  up 
to  now,  will  tell  us  about  the  history  of  women  in  Africa.  By 
setting  the  dispute  in  the  historical  context  that  produced  it,  the 
essay  explores  broad  themes  related  to  educated  women  and  Christian 
marriage  in  Lagos.  Focusing  on  a marital  conflict  illuminates 
tensions  common  between  educated  wives  and  their  husbands,  while 
elucidating  behavior  the  disputants  deemed  deviant  clarifies  social 
norms  governing  monogamy,  conjugal  roles,  and  the  relationship 
between  the  conjugal  pair  and  their  kin. 5 Facundo  and  Bernardina 
were  different  in  certain  respects  from  most  educated  Africans  in 
Lagos.  They  were  not  Yoruba,  and  came  from  Catholic  and  Muslim,  not 


2Turner,  "Les  Bresiliens , " 85-155;  Moseley,  "Southern  Dahomey  to  1939,"  66-67 
and  73-76;  A.  Serpos  Tidjani  "Notes  sur  le  Mariage  au  Dahomey,”  Etudes  DahomeenneSy 
Vol.  6 (1959),  43-46;  C.  T.  Renaud  and  A.  Akindele,  "La  Collectivite  Actuelle  chez 
les  Goun  du  Royaume  de  Porto-Novo,"  Bulletin  de  I'l.F.A.N.  , Vol.  15  (1953),  1690- 
1709;  G.  Kitl,  "Quelque  Coutumes  de  Goun ,"  Anthropos  , Vol.  32  (1937),  75-86;  N.  A. 
Fadipe,  The  Sociology  of  the  Yoruba  (Ibadan,  1970),  134;  and  P.  C.  Lloyd,  "Agnatic 
and  Cognatlc  Descent  among  the  Yoruba,  "Man  , Vol.  1 (1966),  484-499.  Claude  Tar- 
dlts,  Porto-Novc > Les  Nouvelles  Generations  Africaines  entre  leur  Traditions  et 
l^Occident  (Paris,  1958),  43-58,  points  to  the  similarity  of  Gun  and  Yoruba  social 
organization  in  Porto-Novo. 

^Interviews  with  E.  E.  I.  and  Nestor  Carrena,  Lagos,  December  1973  and  August 
1980. 

^All  of  these  documents  survive  in  a file  marked  L(25)  among  the  papers  of 
Albert  E.  Carrena,  now  in  the  possession  of  E.  E.  I.  Carrena,  69  Bamgbose  Street, 
Lagos.  I would  like  to  thank  Mr.  Carrena  for  his  kind  permission  to  read  and  quote 
these  records. 

^For  discussions  of  the  illumination  of  social  norms  through  the  study  of 
deviance  see  Emile  Durkheim , The  Rules  of  Sociological  Method  (Glencoe,  1958),  67; 

Emile  Durkheim,  The  Division  of  Labor  in  Society  (Glencoe,  1960),  70-110;  Kai  Erick- 
son, Wayward  Puritans  (New  York,  1966),  1-30  and  183-205;  and  Michael  P.  MacDonald, 
"The  Inner  Side  of  Wisdom:  Suicide  in  Early  Modern  England ,"  Psychological  Medicine  , 
Vol.  7 (1977),  565-582. 
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Protestant  backgrounds.  Yet  with  minor  qualifications,  their 
dispute  and  its  settlement  typified  educated  Africans  as  a group. 
So  far  as  marriage  was  concerned,  shared  experiences  as  educated 
Christians  meant  more  in  this  period  than  differences  in  ethnic  and 
religious  origins. 6 

The  analysis  of  the  resolution  of  Facundo  and  Bernardina's  mari- 
tal dispute  suggests  how  educated  women  pursued  grievances  against 
their  husbands  in  a situation  of  legal  pluralism  - where  African  and 
colonial  law  and  their  respective  mechanisms  for  dispute  settlement 
coexisted. 7 Thus,  it  offers  a concrete  example  of  a number  of 
theoretical  issues  raised  in  Sally  Merry's  contribution  to  this 
volume. 8 By  asking  why  Bernardina  and  women  like  her  enforced 
their  conjugal  rights  by  turning  to  kin  rather  than  the  colonial 
courts,  the  article  enables  us  to  glimpse  from  the  perspective  of 
educated  women  the  rules  and  procedures  characteristic  of  the  Afri- 
can and  colonial  legal  systems.  Like  the  essays  included  here  by 
Marcia  Wright  and  Sally  Merry,  this  work  is  concerned  with  the 
impact  of  the  introduction  of  colonial  law  and  courts  on  African 
women.  Like  them  it  explores  how  and  why  women  were  able  or  unable 
to  take  advantage  of  new  legal  opportunities  created  by  colonial 
rule  to  redefine  their  position  in  society. 

Great  Britain  annexed  Lagos  in  1861  and  established  direct  colo- 
nial rule  over  the  island  and  a small  strip  of  land  on  the  main- 
land. The  British  government  appointed  first  a consul  and  then  a 
governor  and  began  building  colonial  institutions  which  gradually 
usurped  responsibility  for  every  aspect  of  government,  seriously 
undermining  the  power  and  authority  of  the  local  Oba  and  chiefs. 9 
The  creation  of  a colonial  legal  system  ranked  high  among  the  new 
government's  priorities.  It  introduced  a new  body  of  laws  - common 
law,  equity,  and  statutes  of  general  application  in  force  in  England 
- into  a community  where  Yoruba  law  and  custom  predominated . 10  The 
colonial  rulers  did  not  endeavor  to  abolish  Yoruba  law;  the  Supreme 
Court  Ordinance  of  1876  stipulated  that  nothing  should  deprive  per- 
sons of  the  benefit  of  local  law  or  custom,  provided  that  it  was  not 

^Kristin  Mann,  "Marriage  Choices  Among  the  Eduated  African  Elite  in  Lagos 
Colony,  1880-1915,"  International  Journal  of  African  Historical  StudieSjlb,  2 (1981). 

?M.  B.  Hooker , Legal  Pluralism:  An  Introduction  to  Colonial  and  Neo-Colonial 

Laws  (Oxford,  1975),  1-5. 

8Sally  Engle  Merry,  "The  Articulation  of  Legal  Spheres,"  in  this  volume. 

90n  the  early  political  and  administrative  history  of  Lagos  Colony  see  Robert 
S.  Smith,  The  Lagos  Consulate > 1851-1861  (Berkeley,  1979);  Alan  C.  Burns,  History  of 
Nigeria  (London,  1969),  115-140  and  210-247;  Colin  W.  Newhury,  The  Western  Slave 
Coast  and  Its  Rulers  (Oxford,  1961),  79-95;  Ian  F.  Nicolson,  The  Administration  of 
Nigeria , 1900-1960  (Oxford,  1969),  46-81  and  100-123;  and  T.  N.  Tamuno,  The  Evolu- 
tion of  the  Nigerian  State  (London,  1972),  64-95  and  122-222. 

^Ordinance  No.  3,  1863,  first  extended  English  law  to  the  colony.  The  Sup- 
reme Court  Ordinance,  No.  4,  1876,  provided  that  the  common  law,  doctrines  of  equi- 
ty, and  statutes  of  genera]  application  in  force  in  England  on  24  July  1874  should 
apply  in  Lagos.  The  Supreme  Court  Ordinance,  No.  5,  1914,  updated  English  laws  in 
force  in  Lagos  to  those  in  effect  in  England  on  1 January  1900.  T.  0.  Elias,  The 
Nigerian  Legal  System  (London,  1954),  17-36,  69,  127;  A.  E.  W.  Park,  The  Sources 
of  Nigerian  Law  (London,  1963);  and  Omoniyi  Adewoye,  The  Judicial  System  in  Southern 
Nigeria  (Atlantic  Highlands,  1977),  25-26. 
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repugnant  to  "justice,  equity  and  good  conscience,"  or  incompatible 
with  colonial  statute.  In  addition,  the  ordinance  held  that  no  one 
who  agreed  in  any  transaction  to  be  bound  by  English  law  could  claim 
the  benefit  of  local  law.H  Decisions  about  whether  to  apply 
Yoruba  or  British  law  to  particular  cases  raised  complex  legal 
problems  throughout  the  colonial  period. 12 

The  colonial  government  also  established  new  courts,  the  consti- 
tution and  jurisdiction  of  which  changed  several  times  before 
1876.^3  xn  that  year,  the  Supreme  Court  Ordinance  created  a 
Supreme  Court  and  a Police  Magistrate's  Court  which  survived  with 
modifications  until  after  1929.  Made  up  of  European  justices,  the 
Supreme  Court  had  the  same  jurisdiction  as  the  High  Court  of  Justice 
in  England.  Beyond  this,  it  had  jurisdiction  in  probate,  divorce, 
and  matrimonial  causes.  The  Police  Magistrate's  Court  applied  the 
same  law  as  the  Supreme  Court,  but  had  much  more  restricted  juris- 
diction. 14 

We  know  little  about  dispute  settlement  in  precolonial  Lagos. 
Assuming  that  the  Lagos  Yoruba  had  a system  of  courts  similar  to 
those  in  interior  towns,  a hierarchy  of  tribunals  must  have  existed, 
presided  over  by  compound  heads  ( baale  ),  chiefs,  and  the  Oba  in 
council.  The  process  of  dispute  settlement  probably  began  in  dif- 
ferent ways  and  at  different  levels,  depending  on  the  offense  and 
the  identity  and  relationship  of  the  disputants . 15  Kin  nearby  at 
the  time  of  the  argument  would  step  in  to  settle  a domestic  dispute, 
such  as  that  between  Facundo  and  Bernardina.  If  their  efforts 
proved  unsuccessful,  they  would  take  the  quarrel  to  the  head  of  the 
husband's  compound.  Alternatively  the  woman  might  take  the  matter 
to  the  head  of  her  own  lineage.  In  either  case  this  authority  would 
attempt  to  mediate,  and  if  he  failed  would  call  a meeting  of  repre- 
sentatives of  both  lineages.  There  the  husband  and  wife  would  state 
their  grievances,  and  the  head  of  the  families,  supported  by  kin, 
would  try  to  resolve  the  dispute.  If  either  party  left  the  meeting 
dissatisfied,  he  or  she  could  appeal  to  the  chief  of  the  quarter  and 
ultimately  to  the  Oba  in  council. 16 


UThe  Supreme  Court  Ordinance,  No.  4,  1876,  in  E.  H.  Richards,  Ordinances , Orders 
and  Rules  in  Force  in  the  Colony  of  Lagos,  1892  (London,  1894),  quoted  in  Elias, 
The  Nigerian  Legal  System,  14.  See  also  E.  A.  Keay  and  S.  S.  Richardson,  The  Native 
and  Customary  Courts  of  Nigeria  (London,  1966),  3-4.  Subsequent  Supreme  Court  ordi- 
nances retained  these  provisions. 

1 2por  a discussion  of  problems  relating  to  devolution  see  G.  B.  A.  Coker's  work. 
Family  Property  Among  the  Yorubas  (London,  1958),  251-263.  On  the  conflict-of-law 
problem  as  it  concerns  Nigerian  family  law  more  generally  see  Alfred  B.  Kasunmu  and 
Jeswald  W.  Salacuse,  Nigerian  Family  Law  (London,  1966),  26-28. 

13Elias,  The  Nigerian  Legal  System,  39-66;  and  Adewoye , The  Judicial  System  in 
Southern  Nigeria,  45-52  and  60-63. 

l^Elias,  The  Nigerian  Legal  System,  67-76. 

ISFadipe,  The  Sociology  of  the  Yoruba,  105-114,  209,  and  223-237;  Robin  Law, 

The  Oyo  Empire,  c. 1600-c. 1826  (Oxford,  1977),  103-104. 

l^Fadipe,  The  Sociology  of  the  Yoruba,  224. 
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The  colonial  government  made  no  provision  for  the  continued 
functioning  of  Yoruba  courts.  In  contrast  to  the  interior  of  Nige- 
ria and  other  British  colonies,  Lagos  did  not  have  officially  recog- 
nized "Native"  or  "Customary"  courts  to  administer  local  law  and 
custom.  The  colonial  courts  asserted  original  jurisdiction  in  all 
matters,  applying  African  law  when  they  deemed  it  appropriate.  Even 
so,  Yoruba  tribunals  continued  to  exist,  and  while  the  colonial 
government  tried  to  exercise  exclusive  jurisdiction  in  criminal 
offenses,  it  tolerated  the  involvement  of  African  authorities  in 
civil  matters. 17  Because  the  colonial  state  did  not  recognize 
African  courts,  there  was  no  appeal  from  customary  tribunals  to  the 
colonial  courts.  Presumably  an  African  could  have  taken  a case  to  a 
local  chief  for  adjudication,  and  then  taken  the  same  case  to  the 
Supreme  Court.  In  the  process  of  making  his  decision,  the  European 
judge  might  have  consulted  African  authorities  to  clarify  points  of 
local  law. IS  jje  would  not,  however,  have  reviewed  the  action  of 
the  chief's  tribunal.  Needless  to  say,  ultimate  legal  authority 
rested  with  the  colonial  courts,  backed  by  the  power  of  the  colonial 
state. 

When  missionaries  introduced  Christianity  into  Nigeria  in  the 
nineteenth  century,  they  taught  that  marriage  should  be  a lifelong 
union  between  one  man  and  one  woman.  They  made  monogamy  a condition 
of  baptism,  and  treated  polygyny  and  concubinage  among  converts  as 
grounds  for  excommunication. i9  Missionaries  also  spread  Victorian 
values  about  the  relationship  and  roles  of  Christian  husbands  and 
wives,  emphasizing  that  love  and  companionship  should  be  the  basis 
of  marriage  and  that  husbands  should  earn  the  family  living,  while 
wives  remained  at  home  caring  for  their  families. 20  a pamphlet 

entitled  Christian  Marriage  , Mrs.  Isaac  Oluwole,  the  wife  of  a 
Yoruba  bishop,  instructed  her  readers,  "Marriage  should  be  based  on 
love....  No  calamity  is  greater  than  for  two  persons  to  be  united 
who  do  not  love  one  another.  "21  Mrs.  Oluwole  went  on  to  assert 
that  the  good  Christian  wife  was  "very  industrious  in  cleaning  her 


i^Keay  and  Richardson,  The  Native  and  Customary  Courts  of  Nigeria  , 3-4;  and 

Elias,  The  Nigerian  Legal  System » 96-97. 

J8See  the  testimony  of  Lagos  chiefs  on  marriage  in  the  case  In  Re  Sapara  , which  is 
reprinted  in  the  Lagos  Standard  (hereafter  LS) , 20  September  1911  - 13  March  1912. 
Judgments  in  other  cases  also  refer  to  testimony  by  local  officials.  See  Lewis  v. 
Bankole  , 1 Nigerian  Law  Reports , 94-106;  and  Savage  v.  Maofoy  , in  Peter  Awooner 
Renner,  Reports , Notes  of  Cases  and  Proceedings  and  Judgments  in  Appeals  . . . Relating 
to  the  Cape  Coast  Colony  and  the  Colony  of  Nigeria  from  1861  to  1914 , in  two  vols. 
(London,  1915),  vol.  I,  506-507. 

19Lyndon  Harries,  "Christian  Marriage  in  African  Society,"  in  Arthur  Phillips, 
ed.,  Survey  of  African  Family  and  Marriage  (London,  1953),  335-359,  gives  a general 
history  of  missionary  attitudes  toward  polygyny.  For  discussions  of  the  attitude  of 
missionaries  in  Nigeria  see  E.  A.  Ayandele,  The  Missionary  Impact  on  Modem  Nigeria 
(London,  1966),  197,  201  and  334-337;  John  B.  Webster,  African  Churches  Among  the 
Yoruba  (Oxford,  1964),  48. 

2C>Mann,  "Marriage  Choices  Among  the  Educated  African  Elite";  Kristin  Mann, 
"The  Dangers  of  Dependence:  The  Response  of  Educated  Christian  Women  in  Lagos  Colony 
to  Western  Marriage,"  10-11,  unpublished  paper  delivered  at  the  African  Studies 
Association  Meeting,  Los  Angeles,  October  1979. 

2lAbigail  C.  Oluwoli  (Oluwole),  Christian  Marriage (Coventry , n.d.),  12-13. 
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house,  having  well-cooked  punctual  meals,  mending  and  making  the 
clothes  of  the  household,  [and]  if  possible  having  the  washing  done 
at  home.... "22  she  nowhere  suggested  that  Christian  wives  might 
work  outside  the  home.  In  fact,  few  did  among  educated  women,  who 
depended  on  their  husbands. 23  By  contrast,  African  norms  held 
that  polygyny  was  the  ideal;  that  love  and  companionship  might  grow 
out  of  marriage  but  were  not  prerequisites  to  it;  and  that  wives 
should  work  outside  the  home,  enjoying  a great  deal  of  economic 
independence  and  contributing  to  the  support  of  themselves  and  their 
children. 24 

The  colonial  state  attempted  to  give  monogamy  and  certain  other 
Western  norms  the  force  of  law  among  couples  who  married  in  the 
church  by  introducing  statutes  that  regulated  their  marriages  and 
altered  their  legal  rights.  Ordinances  passed  in  1863  provided  for 
licensing  and  registering  Christian  marriages. 25  The  Marriage 
Ordinance  of  1884  went  much  further,  specifying  that  persons  who 
were  already  married  according  to  Yoruba  custom  could  not  marry 
someone  else  in  the  church  and  that  persons  who  married  in  the 
church  could  not  wed  again  according  to  Yoruba  custom. 26  Thus, 
the  law  prohibited  polygyny  among  men  who  practiced  Christian  mar- 
riage, and  gave  their  wives  a right  to  monogamy.  Almost  as  impor- 
tant, the  1884  ordinance  stipulated  that  when  persons  "subject  to 
native  law"  married  under  the  ordinance  and  died  intestate,  their 
personal  and  real  property  that  could  be  disposed  by  will  should  be 
distributed  according  to  English  laws  of  succession. 27  unless  men 
wrote  wills  specifying  otherwise,  ordinance  marriage  altered  local 
rules  of  inheritance  by  giving  spouses  rights  to  each  other's 
estates  and  making  Christian  wives  and  legitimate  children  men's 
sole  heirs,  disinheriting  offspring  by  customary  wives  and  concu- 
bines. 28  Africans  certainly  understood  these  consequences  of 
Christian  marriage.  Applicants  for  marriage  licenses  had  to  satisfy 
the  marriage  registrar  that  they  were  not  married  to  someone  else 
according  to  Yoruba  custom.  The  registrar  was  required  to  explain 


22  Ibid,  19. 

23Mann,  "The  Dangers  of  Dependence,"  12-13. 

2^For  fuller  discussions  of  Yoruba  marriage  in  the  late  nineteenth  and  early 
twentieth  centuries  see  Fadipe,  The  Sociology  of  the  Yoruba,  65-99;  Edward  Ward,  Mar- 
riage Among  the  Yoruba  (Washington,  1937);  and  Kristin  Mann,  "A  Social  History  of 
the  New  African  Elite  in  Lagos  Colony,  1880-1913,”  (Ph.D.  thesis,  Stanford  Univer- 
sity, 1977),  150-171.  Information  on  Gun  marriage  is  embedded  in  Tidjani,  "Notes 
sur  le  Mariage,"  27-107  and  1-79;  and  Tardits,  Forto-Nova,  43-52,  57-76. 

25()rdinances  Nos.  10  and  21,  Lagos,  1863,  in  J.  Algernon  Montagu,  Ordinances  of 
the  Settlement  of  Lagos  (Lagos,  1874). 

^Ordinances  No.  14,  Lagos,  1884,  in  Richards,  Ordinances  . . . in  the  Colony 
of  Lagos,  443-457. 

2 Ttbid.,  453-454. 

28T.  0.  Elias,  Nigerian  Land  Law  and  Custom  (London,  1951),  255-275;  G.  B.  A. 
Coker,  Family  Law  Among  the  Yoruba ; 246-263;  Obi,  Modem  Family  Law  , 282-283;  and 
Kasunmu  and  Salacuse,  Nigerian  Family  Law  , 261-274,  include  fuller  discussions  of 

the  effect  of  the  Marriage  Ordinance  on  inheritance. 
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the  effect  of  the  marriage  ordinance  on  succession,  in  the  language 
of  the  applicants  if  necessary. 29  In  the  late  nineteenth  and 
early  twentieth  centuries,  innumerable  pamphlets  and  newspaper  arti- 
cles complained  that  Christian  marriage  prohibited  polygyny  and 
interfered  with  African  inheritance,  attesting  to  the  widespread 
awareness  of  these  legal  implications  of  the  Marriage  Ordinance. 30 

Successive  Supreme  Court  ordinances  effectively  extended  English 
law  to  matrimonial  causes  between  couples  who  wed  under  the  ordi- 
nance, changing  the  legal  status  of  Christian  husbands  and  wives  in 
other  far-reaching  ways. 31  Even  educated  Africans,  however,  were 
unfamiliar  with  the  intricacies  of  English  family  law,  so  that  the 
full  legal  consequences  of  ordinance  marriage  emerged  only  slowly, 
as  judges  decided  local  cases  in  the  courts.  Whatever  their  real 
legal  position,  educated  Africans  believed  that  ordinance  marriage 
gave  wives  new  rights  to  maintenance  and  to  their  husbands'  prop- 
erty. One  man  complained,  "the  foreign  form  of  [marriage]  ...  I 
cannot  understand....  I cannot  endow  [my  wife]  with  all  my  earthly 
goods. "32  Another  asserted  that  he  preferred  African  marriage 
because  "there  is  no  endowment  by  the  bridegroom  of  *all  his  earthly 
goods.... "33  in  the  eyes  of  educated  Africans,  Christian  marriage 
fundamentally  altered  women's  legal  rights. 

From  the  early  colonial  period,  many  educated  men  in  Lagos 
responded  ambivalently  to  Christian  marriage.  They  were  moved  by 
the  missionaries'  teaching  that  church  marriage  was  the  one  true 
form  of  union  between  men  and  women,  but  they  also  felt  strong 
social  and  economic  pressure  to  practice  polygyny  and  conform  to 
African  norms  governing  the  roles  of  husbands  and  wives. 34  While 
some  educated  Africans  overcame  their  ambivalence  and  rejected 
African  customs,  others,  like  Facundo,  married  in  the  church  and 
also  took  customary  wives  or  concubines,  who  if  they  produced  chil- 
dren often  acquired  the  status  of  customary  wives. 35  Indeed,  the 
rise  of  concubinage  in  the  late  nineteenth  and  early  twentieth  cen- 
turies permitted  men  with  ordinance  wives  to  engage  in  de  facto 
polygyny  without  violating  the  letter  of  the  Marriage  Ordinance. 
Almost  half  of  the  professionals,  educated  import-export  merchants, 
and  top-ranking  colonial  servants  who  lived  in  Lagos  between  1880 


29ordinance  No.  14,  1884,  447  and  454. 

30j.  k.  Coker , Polygamy  defended  (Lagos,  1915);  and  J.  K.  Coker,  "Is  Native 
Marriage  Advisable  or  Not  Advisable?"  26  July  1904,  Coker  Papers,  4/2/53,  Nigerian 
National  Archives,  Ibadan  (hereafter  Coker).  See  also  Lagos  Weekly  Record  (here- 
after LWR),  6 August  1898,  p.  4,  c.3;  15  June  1901;  22  April  1905,  p.  5,  c.2;  and  19 
July  1913,  p.  3,  c.l. 

31obi,  Modem  Family  Law  in  Southern  Nigeria  t 198-284;  and  Kasunmu  and  Sala- 
cuse,  Nigerian  Family  Law  , 48-70,  183-196  and  261-290. 

32£J77?,  27  February  1904,  p.  4,  c.2. 

33 LS,  10  January  1900,  p.  2,  c.l.  See  also  Savage  V.  Maofoy,  505. 

34Mann,  "Marriage  Choices  Among  the  Educated  African  Elite." 

35see  the  testimony  of  Chief  Odunsi  Sarumi  on  the  status  of  customary  wives 
and  concubines  in  the  case  In  Re  Sapara , LS , 11  October  1911  and  18  October  1911. 
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and  1915  had  children  by  wives  they  had  married  in  church  and  by 

other  women. 36 

When  educated  Christians  failed  to  meet  the  standards  of  conduct 
laid  down  by  the  church  and  state,  they  sometimes  experienced  feel- 
ings of  guilt. 37  xhe  humiliating  treatment  that  religious  and 
secular  officials  meted  out  to  backsliders,  however,  also  aroused 
deep  resentment  of  the  foreign  institutions'  intransigence  and 
strong  sentiments  that  authorities  had  set  unrealistic  expectations 
for  African  Christians . 38  Qut  of  these  initially  defensive  reac- 
tions to  the  Europeans'  stand  on  marriage,  a number  of  educated 
Africans,  led  by  the  founders  of  the  African  churches,  forged  a 
creative  response  to  the  conflict  they  felt  between  Christian  and 
African  marriage.  These  men  argued  that  customs  were  culturally 
determined  - that  one  set  of  norms  was  not  in  itself  morally  better 
or  worse  than  another,  only  more  or  less  well  suited  to  a given 
culture. 39  They  also  maintained  that  although  the  church  and 
state  portrayed  Western  marriage  customs  as  Christian  doctrine,  the 
two  were  not  in  fact  synonymous  .40  At  great  length  they  searched 
the  scriptures  for  passages  that  proved  polygyny  contrary  to  the  law 
of  God.  Finding  none,  they  proclaimed  that  Europeans  did  not  have  a 
corner  on  Christian  morality  and  that  polygyny  and  other  African 
customs  best  fit  local  conditions  and  were  acceptable  to  God  and 
reasonable  men. 41 

By  the  1920s,  many  educated  men  in  Lagos  had  accepted  this  point 
of  view.  Although  the  church  and  state  still  prohibited  men  who 
married  under  the  ordinance  from  practicing  polygyny  and  the  church 
sanctioned  extra-marital  sexual  relations  as  well,  kin  and  friends 
usually  remained  unperturbed  when  men  with  ordinance  wives  took 


36Mann,  "Marriage  Choices  Among  the  Educated  African  Elite.” 

^Interview  with  Archdeacon  J.  0.  Lucas,  Lagos,  April  1974. 

^Webster,  African  Churches  Among  the  Yoruba , 84-93;  and  E.  A.  Ayandele,  Holy 
Johnson (London,  1970),  107,  124-127  and  161.  Editorials  and  correspondence  in  the 
Lagos  press  commonly  expressed  this  view.  See,  for  example,  LWR  t 17  March  1894,  p. 
2,  c.3;  14  April  1894,  p.  2,  c.l;  10  March  1894,  p.  2;  21  March  1908,  p.  3,  c.2; 
and  *>$,  20  March  1900,  p.  3,  c.3;  and  27  November  1895,  p.  3,  c.3. 

39coker,  "Is  Native  Marriage  Advisable  or  Not  Advisable."  This  point  of  view 

emerged  gradually  in  editorials  by  John  Payne  Jackson  in  the  Lagos  Weekly  Record  , 
and  can  also  be  found  in  correspondence  in  his  paper.  LWR  , 10  April  1897,  p.  4. 
c.l;  16  September  1899,  p.  3,  c.l;  15  June  1901,  p.  4,  c.l;  27  February  1904,  p.  4, 
c.2;  29  January  1910,  p.  4,  c.l;  and  27  June  1914.  See  also  LS , 13  August  1913,  p. 
4,  c.3;  and  1 September  1915,  p.  4,  c.2. 

40Coker,  "Is  Native  Marriage  Advisable  or  Not  Advisable ;"  LWR  , 10  April  1897, 

р.  4,  c.l;  16  September  1899,  p.  3,  c.3;  15  June  1901,  p.  4,  c.l;  4 July  1908,  p.  4, 

с. l,  and  p.  5,  c.l;  and  29  January  1910,  p.  4,  c.l.  Tbis  position  is  stated  offi- 
cially in  the  constitution  of  the  United  Native  African  Church  quoted  in  R.  Olufemi 
Ekundare,  Marriage  and  Divorce  Under  Yoruba  Customary  Law  (Ife,  1969),  1. 

41  See  Coker,  Rolygamy  Defended ; S.  A.  Coker,  The  Rights  of  Africans  to  Organize 
and  to  Establish  Indigenous  Churches  (Lagos,  1917);  and  LS  , 31  January  1900,  p.  5, 
c.l;  7 February  1900,  p.  5,  c.3;  14  February  1900,  p.  5,  c.l;  2 February  1900,  p.5, 

c.2;  27  May  1914,  p.  5 c.l;  and  8 September  1915,  p.  7,  c.3. 


WOMEN'S  RIGHTS  IN  LAW  AND  PRACTICE  159 


customary  wives  or  concubines .42  -phis  was  an  the  more  true  when, 
as  in  Facundo's  case,  the  ordinance  wife  had  not  produced  heirs. 

As  a group,  educated  women  had  from  the  beginning  responded  more 
positively  to  Christian  marriage.  Indeed,  in  the  late  nineteenth  and 
early  twentieth  centuries  those  who  could  insisted  on  it.  Reflec- 
ting this  reality,  a witness  in  a Lagos  court  case  testified  that  he 
had  warned  a friend  not  to  try  to  make  a "native"  marriage,  because 
"our  girls  prefer  English  form. "43  Western  marriage  appealed  to 
educated  women  in  part  because  they  liked  the  idea  of  monogamy.  In 
addition  these  women  hoped  that  marrying  under  the  ordinance  would 
give  them  a measure  of  security.  Having  withdrawn  from  the  work- 
place, it  was  essential  for  them  to  wed  men  who  would  support  them 
in  the  manner  they  had  been  raised.  Women  and  their  parents  took 
Christian  marriage  as  an  indication  of  men's  conjugal  intentions. 
Educated  women  also  believed  that  the  new  legal  rights  ordinance 
marriage  gave  them  would  help  protect  their  status.  44  j. 
Coker,  a great  defender  of  African  marriage,  noted  "the  fear  that 
prompts  parents  to  seek  protection  under  English  law  in  marriage  for 
the  security  of  their  daughters. 45 

After  marriage,  ordinance  wives  often  found  their  expectations 
disappointed.  In  spirit  when  not  in  law,  concubines  and  customary 
wives  shattered  their  dream  that  Christian  marriage  would  be  a life- 
long union  of  one  man  and  one  woman. 46  Far  from  meeting  all  their 
families'  economic  needs,  husbands  sometimes  deserted  wives  or  manip- 
ulated support  in  an  effort  to  coerce  them. 47  Conflict  over  other 
women  and  maintenance,  such  as  that  between  Facundo  and  Bernardina, 
plagued  Christian  unions. 48 

By  the  1920s,  ordinance  wives'  attitude  toward  outside  women  had 
moderated  out  of  necessity.  A few  consented  to  share  a single 
dwelling  with  these  women  and  their  children,  in  the  manner  of  both 
Yoruba  and  Gun  polygyny.  Many  more  tolerated  outside  women  as  long 
as  they  did  not  have  to  associate  with  them  too  closely. 49  Typi- 

42interviews  with  Archdeacon  J.  0.  Lucas,  and  T.  A.  Doherty,  Lagos,  April  and 
May  1974. 

43 Savage  V.  Macfoy , 505.  See  also  Coker,  "Is  Native  Marriage  Advisable  or  Not 
Advisable . " 

44Mann,  "The  Dangers  of  Dependence,"  10-23.  Kenneth  Little,  African  Women  in 
Towns  (Cambridge,  1973),  145-179,  discusses  the  conflicting  attitudes  toward  mar- 
riage of  husbands  and  wives  in  West  African  towns  today. 

45coker,  "Is  Native  Marriage  Advisable,"  14-15. 

^interviews  with  Mrs.  C.  0.  Blaize,  T.  A.  Doherty,  Archdeadon  J.  0.  Lucas, 
Mrs.  Ayo  Manuwa,  and  Mrs.  Comfort  Maja,  Lagos,  January-August  1974. 

47interviews  with  Archdeacon  J.  0.  Lucas  and  Mrs.  Ayo  Manuwa,  Lagos,  April  and 
May  1974.  J.  E.  Shyngle,  to  cite  a single  example,  forced  his  wife  to  leave  home 
and  then  refused  to  maintain  her.  Shyngle  v.  Shyngle  , 1 Nigerian  Law  Reports,  94-97. 

48Coker,  "Rights  of  Africans  to  Organize  Churches,"  24-29;  and  LS  , 20  January 
1896. 

^Interviews  with  Michael  A.  Vaughan,  S.  A.  Oni , Mrs.  Ayodele  Adeshegbin,  and 
Mrs.  R.  A.  Wright,  Lagos,  January-August  1974. 
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cally,  educated  husbands  provided  customary  wives  and  concubines 
separate  residences,  living  alone  with  ordinance  wives  and  maintain- 
ing a fiction  of  monogamy. 50  in  the  second  and  third  decades  of 
the  twentieth  century,  educated  women  also  began  to  question  the 
economic  dependence  that  Western  marital  norms  encouraged. 51  These 
women  pursued  jobs  outside  the  home  in  larger  numbers  than  their 
predecessors  in  part,  to  quote  an  early  Nigerian  feminist,  "So  that 
they  would  not  be  mere  logs  in  the  hands  of  their  husbands . "52 
Indeed,  the  generation  that  came  of  age  in  the  1920s  and  1930s  pro- 
duced Nigeria's  first  professional  women. 53  But  women  in  Bernar- 
dina's  age  group  were  largely  unaffected  by  this  changing  attitude 
toward  women's  work. 

To  what  extent  did  educated  women  turn  to  the  colonial  courts  to 
uphold  or  even  extend  what  they  regarded  as  their  new  rights  as 
ordinance  wives?  District  Commissioner's  court  records  and  refer- 
ences in  government  dispatches  demonstrate  that  in  the  interior  of 
Lagos  colony,  as  in  the  Abercorn  Magistracy,  women  took  disputes 
with  their  husbands  to  European  authorities,  at  times  seeking  rights 
they  did  not  have  according  to  local  law. 54  Fadipe  noted, 


Rapid  changes  in  customs  and  practices  have  been 
steadily  going  on  since  the  establishment  of  British 
rule  over  the  whole  country.... 

The  opening  ...  of  the  interior  to  trade  ...  by  the 
building  of  a railway  ...  accelerated  these  changes. 

The  railway  construction  camps  and  later  on,  the  railway 
stations  ...  attracted  women  and  girls,  chiefly  for 
trade.  Their  contacts  with  clerks  and  artisans  born  or 
trained  in  Lagos  led  to  some,  who  were  already  married, 
leaving  their  husbands  to  become  the  mistresses  of  the 
men  from  Lagos.  Beautiful  girls  who  had  already  been 
betrothed,  almost  invariably  without  their  consent, 
could  defy  both  their  parents  and  public  opinion  and 
become  attached  to  ...  clerks  or  artisans  as  mistress- 
es. Women  who  wanted  to  "renounce"  their  husbands 

50interviews  with  Archdeacon  J.  0.  Lucas,  Dr.  Mobolaji  Alakija,  S.  0.  Fore- 
sythe,  Mrs.  R.  A.  Wright,  Mrs.  Comfort  Maja,  and  Michael  A.  Vaughan,  Lagos,  January- 
August  1974. 

51 LWR,  21  January  1899,  p.  5,  c.l;  and  LS,  29  March  1899;  25  January  1905,  p. 
3,  c.l;  19  July  1911,  p.  4,  c.2;  and  7 April  1915,  p.  4,  c.3. 

5 2 IS , 29  March  1899,  p.  3,  c.2. 

53This  generation  included  such  women  as  Stella  Thomas  Marke,  Dr.  E.  A. 
Akerele  Awoli,  Dr.  Irene  Thomas,  Kofoworola  Moore  Ademola,  and  Ayodele  Taylor 
Adeshegbin. 

5^A  quick  examination  of  the  Civil  Court  Records  of  the  Badagry  Divisional 
Court  (1865-1913)  and  Epe  Divisional  Court  (1889-1909)  at  the  Nigerian  National 
Archives  in  Ibadan  revealed  numerous  cases  involving  marriage.  A careful  study  of 
these  records  would  illuminate  questions  pertaining  to  women  and  law  and  shed  light 
on  the  social  history  of  these  towns.  The  District  Commissioner  at  Ikorodu  com- 
mented on  the  number  of  domestic  disputes  that  came  before  his  court.  Enclosures, 
MacGregor  to  Chamberlain,  14  November  1899,  Colonial  Office  Records  (subsequently  C. 
0.)  147/145;  and  MacGregor  to  Cbamerlain,  10  January  1901,  C.  0.  147/145. 
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simply  went  up  the  "hill"  to  the  office  or  court  of  the 
Resident  Commissioner  to  sue  for  divorce.  The  husband 
filed  his  claim  for  the  total  amount  he  spent  in  the 
payment  of  brideprice  ...  and  when  the  amount  was  paid, 
the  wife  received  her  freedom. ...  55 

For  the  town  of  Lagos,  where  the  colonial  legal  system  was  more 
highly  developed  than  in  the  interior  or  the  Abercorn  Magistracy, 
the  evidence  is  ambiguous.  Educated  women  clearly  involved  colonial 
officials  in  their  marital  disputes,  if  unofficially.  Mrs.  George 
Smith,  the  wife  of  the  chief  clerk  in  the  Customs  Department,  for 
example,  begged  the  governor  himself  to  force  her  husband,  who  had 
abandoned  her,  to  give  her  a larger  allowance. 56  Because  the 
municipality  had  no  "Native"  courts  where  local  chiefs  applied 
African  law  under  a British  officer's  supervision,  women  there  could 
only  bring  disputes  before  colonial  authorities  officially  by  taking 
them  to  the  Police  Magistrate's  Court  or  the  Supreme  Court.  The 
lower  court  heard  all  civil  cases  involving  claims  of  £25  or 
less. 5 7 Until  its  records  are  found,  it  will  be  impossible  to 
know  how  often  women  took  domestic  disputes  before  this  tribunal  or 
how  important  its  role  was  in  settling  them.  The  paucity  of  refer- 
ences to  the  court  in  newspapers,  diaries,  and  private  correspond- 
ence suggests  that  it  was  probably  not  an  important  dispute  settle- 
ment forum  for  educated  Africans.  Yet  a correspondent  to  the  Lagos 
Standard  wrote,  "a  certain  Police  Magistrate  . . . judging  from  the 

number  of  matrimonial  differences  brought  before  him  for  adjustment 
was  heard  to  remark  that  marriage  was  not  suited  to  the  African," 
hinting  that  the  Police  Magistrates'  Court  heard  a large  number  of 
marital  disputes.  58  may  have  been  that  many  women  whose  claims 

were  for  less  than  £25  pursued  domestic  grievances  in  this  court. 
It  seems  unlikely,  however,  that  women  of  Bernardina's  status  took 
cases  against  their  husbands  before  the  police  magistrates,  because 
their  claims  must  ordinarily  have  been  for  sums  greater  than  £25, 
which  automatically  gave  the  Supreme  Court  jurisdiction  in  civil 
matters .59 

Supreme  Court  records  survive,  though  greatly  disordered  and 
little  used  by  historians . 60  a survey  of  the  Registers  of  Civil 
Cases  for  1885,  1895,  and  1905  revealed  that  only  four  of  the  rough- 
ly 380  cases  heard  in  these  years  pertained  to  domestic  matters, 
suggesting  that  upper-class  women  did  not  often  bring  marital  dis- 
putes before  the  Supreme  Court  either. 61  a subsequent  check  of 

55Fadipe,  The  Sociology  of  the  Yoruba , 92.  Adewoye,  The  Judicial  System  in 
Southern  Nigeria  200-211,  and  P.  C.  Lloyd,  "The  Status  of  the  Yoruba  Wife,"  Sudan 
Studtesi  No.  2 (1963),  made  similar  arguments. 

56MacGregor  to  Chamberlain,  22  March  1901,  C.  0.  147/154. 

S^Elias,  Nigerian  Legal  System , 73-75. 

58 LS,  17  July  1901,  p.  2,  c.3. 

59Elias,  The  Nigerian  Legal  System , 73-75. 

60in  July  1980,  I began  to  sort  and  organize  the  Registers  and  Judges'  Note- 
books for  Civil  and  Criminal  Cases,  housed  in  the  tower  at  the  High  Court,  Lagos 
State.  A quarter  to  a third  of  the  Judges'  Notebooks  for  Civil  Cases  were  missing. 
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Judges'  Notebooks  from  1880  to  1920  confirmed  this  conclusion.  The 
evidence  then  indicates  that  educated  women  from  well-to-do  back- 
grounds - the  very  group  one  would  have  thought  most  likely  to  seize 
new  legal  opportunities  - did  not  use  the  colonial  courts  to  defend 
or  to  extend  the  limits  of  their  new  legal  status. 

The  unusually  rich  account  that  survives  of  the  settlement  of 
the  marriage  dispute  between  Facundo  and  Bernardina  Paraiso  illus- 
trates what  educated  women  may  have  done  instead.  Immediately  after 
the  initial  argument  with  her  husband,  Bernardina  reported  the  inci- 
dent to  kin.  In  much  the  customary  way,  she  subsequently  looked  to 
them  to  uphold  her  rights  and  resolve  the  crisis  in  her  marriage. 62 
Within  days  H.  S.  A.  Thomas,  Bernardina' s cousin,  asked  Salus 
Siffre,  G.  Pedro,  E.  A.  Ojo,  and  J.  T.  Pratt  to  call  on  the  couple 
and  "go  into"  their  disagreement  with  them.  These  four  men  arrived 
at  Facundo  and  Bernard ina's  house  one  day  without  warning,  and  in- 
structed them  to  discuss  their  fight.  After  listening  to  what  each 
said,  they  concluded  that  "the  cause  of  the  argument  was  [Bernar- 
dina' s]  refusal  to  allow  her  husband  to  bring  a mistress  into 
[their]  house. "63  They  evidently  believed  that  the  woman  was 
within  her  rights,  because  they  did  not  reprimand  her,  but  begged 
Facundo  to  give  up  the  idea  of  bringing  his  mistress  home.  When  he 
refused,  the  group  left,  without  having  reconciled  the  husband  and 
wife. 


Albert  Carrena's  letters  and  minutes  refer  to  Salus  Siffre  as 
the  atavena  > or  go-between,  who  arranged  Facundo  and  Bernardina 's 
marriage,  and  to  the  other  three  men  as  "Facundo* s friends."  E.  E. 
I.  Carrena  remembers  Siffre  as  "a  great  friend"  of  the  Carrena  fami- 
ly. According  to  A.  K.  Ajisafe,  atavena  commonly  retained  an  inter- 
est in  marriages  they  helped  arrange. 64  This  seems  to  have  been 
especially  true  among  immigrants  to  Lagos  whose  relatives  were  far 
away  and  for  whom  atavena  were  patrons  performing  the  duties  of  kin 
as  well  as  go-betweens . 65  Atavena  may  also  have  been  particularly 
important  when  spouses'  families  practiced  different  religions  with 
different  attitudes  toward  marriage.  Because  they  understood  the 
expectations  at  the  time  of  marriage,  they  could  often  help  resolve 
subsequent  misunderstandings  between  husbands  and  wives.  What 
Albert  Carrena  meant  by  "Facundo 's  friends"  is  unclear.  E.  E.  I. 
Carrena  identified  E.  A.  Ojo  as  a "friend"  of  the  Carrena  family, 
and  George  Pedro  as  Albert  and  Bernardina 's  maternal  relative. 

6lAs  might  be  expected,  the  vast  majority  of  cases  involved  debts  or  land 
transactions. 

62The  following  narrative  has  been  reconstructed  from  the  letters  and  minutes 
of  family  meetings  in  the  Carrena  Papers  and  from  interviews  with  E.  E.  I.  and 
Nestor  Carrena  in  December  1973  and  July  1980.  Ekundare,  Marriage  and  divorce  Under 
Yoruba  Customary  Law,  51,  asserts  that  today  the  restitution  of  conjugal  rights  is 
usually  accomplished  within  the  family.  The  same  was  undoubtedly  true  during  the 
colonial  period. 

63Minutes  of  a meeting  held  23  November  1929,  at  the  residence  of  James  George. 

64a.  K.  Ajisafe,  The  Laws  and  Customs  of  the  Yoruba  People  (Lagos,  1924), 
47-48. 

65interviews  with  Archdeacon  J.  0.  Lucas,  Mrs.  R.  A.  Wright,  and  Alaji 
Sogunro,  Lagos,  April-July  1974. 
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These  men  may  also  have  been  Facundo's  friends  in  the  English  sense 
of  the  word.  Albert  may  have  used  "friend,"  however,  to  mean  a 
person  interested  in  the  preservation  of  the  marriage,  and  hence,  in 
his  opinion,  in  Facundo's  ultimate  welfare. 

In  the  following  weeks,  Facundo  continued  to  withhold  Bernardi- 
na's  support,  and  he  beat  her  again  on  at  least  one  occasion.  During 
this  time,  Salus  Siffre;  Albert  Carrena;  Louisa  Carrena,  Bernar- 
dina's  half-sister;  William  George,  Facundo's  cousin;  M.  Vera  Cruz, 
his  "friend";  and  Rev.  Ijaoye,  his  affine  and  a superintendent  in 
the  African  Church,  all  approached  the  errant  husband  "with  a view 
to  restoring  peace. "66  Unfortunately,  no  detailed  accounts  of 
their  encounters  with  Facundo  survive.  None  of  Facundo's  more  imme- 
diate kin  intervened  (as  would  normally  occur  in  customary  dispute 
settlement),  perhaps  because  none  lived  closer  than  Porto-Novo, 
fifty-five  miles  west.  However,  the  fact  that  most  of  the  husband's 
near  kin  were  Muslims  may  also  have  been  significant.  Facundo 
received  each  of  his  callers  hostilely,  and  all  of  their  efforts  at 
mediation  failed. 

After  Albert  and  Louisa  Carrena  talked  to  Facundo,  Albert  wrote 
five  letters  dated  between  August  23  and  November  11  to  Facundo's 
father,  Ignacio  Paraiso.  This  communication  may  have  taken  the  form 
of  letters  because  Ignacio  lived  in  Porto-Novo.  By  the  early  twen- 
tieth century,  however,  educated  Africans  often  preferred  to  write 
important  messages,  even  to  persons  who  lived  nearby.  Albert's 
letters  reported  the  occurrence  and  cause  of  the  quarrel,  and  com- 
plained that  Facundo  had  beaten  Bernardina  and  withheld  her  sup- 
port. In  one  of  them  Carrena  slurred  Facundo,  saying  that  he  had 
been  "born  a Moharanedan"  and  should  have  remained  where  he  was  born 
and  not  "forced  himself  to  a religion  he  was  too  dense  to  under- 
stand. "67  jn  another,  Carrena  warned  Ignacio  that  if  his  son  did 
not  "desist,"  "recourse  in  law  [would]  have  to  be  taken.  "68  This 
comment  suggests  that  Albert  believed  his  sister  could  exercise 
options  in  the  colonial  courts.  It  does  not  indicate  whether  Ber- 
nardina  and  her  kin  were  actually  contemplating  going  to  court  at 
this  time,  or  what  they  might  have  hoped  to  achieve  there.  In  view 
of  subsequent  events,  it  seems  likely  that  the  warning  was  merely  a 
threat  calculated  to  force  Facundo  and  his  kin  to  resolve  the  matter 
out  of  court.  Unfortunately  no  information  survives  about  Ignacio 
Paraiso 's  response  to  Albert  Carrena 's  letters. 

While  Albert  was  corresponding  with  Ignacio,  Facundo  beat  Ber- 
nardina  again  very  badly.  This  time  she  left  home  and  sought  refuge 
with  James  George.  Exactly  why  she  went  to  George's  instead  of  her 
brother's  or  half-sister's  is  unclear.  In  the  letters  and  minutes 
George  is  referred  to  as  "our  uncle"  and  "a  father  in  Bernardina's 
family."  E.  E.  I.  Carrena  identified  him  as  "a  senior  male"  in  the 


^Albert  E.  Carrena  to  Ignacio  Paraiso,  23  August,  27  August,  10  September,  29 
October,  and  11  November  1929. 

6?Carrena  to  Paraiso,  10  September  1929. 

68carrena  to  Paraiso,  11  November  1929. 
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Carrena  family,  but  did  not  know  the  precise  genealogical  relation- 
ship between  him  and  Bernardina.  Certainly  George  performed  the 
duties  of  the  head  of  the  wife's  family  during  the  dispute  settle- 
ment. Perhaps  a biological  relationship  between  the  two  existed, 
but  the  bond  of  kinship  may  have  been  fictive.  George  was  the 
acknowledged  leader  of  the  Gun  community  in  Lagos,  and  as  such  may 
simply  have  assumed  the  role  of  family  head. 69  As  the  leading  Gun 
in  the  colony,  he  clearly  had  influence  and  authority  which  could  be 
brought  to  bear  on  Bernardina' s behalf.  Moreover,  George  was  a 
self-taught  lawyer,  who  could,  if  necessary,  have  helped  her  pursue 
the  dispute  in  the  colonial  courts. 70 

Soon  after  Bernardina  moved  in  with  Pa  George,  as  James  George 
was  popularly  known,  Ignacio  Paraiso  arranged  for  her  to  make  a trip 
to  Porto-Novo  to  discuss  the  quarrel  with  her  husband.  Bernardina 
delayed  the  journey  while  she  recovered  from  injuries  Facundo  had 
inflicted,  but  she  eventually  went,  accompanied  by  two  half-sisters. 
These  women  may  have  gone  along  only  because  Bernardina  was  still 
infirm  and  needed  assistance  travelling;  more  probably  they  went  to 
witness  the  encounter  and  provide  moral  support.  During  one  of  the 
family  meetings  called  to  resolve  the  dispute,  they  corrected 
Facundo 's  version  of  what  went  on  during  the  interview  between  his 
wife  and  father.  The  details  of  the  Porto-Novo  meeting  have  not 
been  preserved,  but  it  clearly  did  not  resolve  the  dispute,  because 
when  Bernardina  returned  to  Lagos,  she  went  back  to  Pa  George's. 

A few  weeks  after  Bernardina 's  return,  Facundo  asked  Salus 
Siffre  to  approach  Pa  George  and  arrange  a meeting  so  he  could  be 
reconciled  with  his  wife.  He  was  probably  acting  on  instructions 
from  his  father,  who  had  communicated  with  him  about  the  letters 
from  Albert  Carrena  and  the  interview  with  Bernardina.  Judging  from 
Facundo 's  behavior  at  the  meeting,  he  was  neither  repentant  nor 
ready  for  a reconciliation.  As  the  head  of  the  Paraiso  family,  how- 
ever, Ignacio  was  responsible  for  bringing  the  couple  back  together 
and  keeping  the  dispute  out  of  court. 71  He  still  had  considerable 
authority  over  Facundo,  as  subsequent  events  will  show,  and  undoubt- 
edly urged  if  not  ordered  his  son  to  initiate  the  meeting.  Siffre 
was  probably  asked  to  arrange  the  event  as  the  formal  representative 
of  the  Paraiso  family,  so  that  it  would  have  greatest  possible  legi- 
timacy . 

The  first  meeting  occurred  at  George's  residence  on  November  23, 
more  than  three  months  after  the  initial  quarrel.  George  presided, 
in  his  capacity  as  "a  father"  in  Bernardina 's  family. 72  Also 
present  were: 

69i  am  grateful  to  Mrs.  Ayo  Alakija  for  information  about  James  George,  her 
father. 

70self-taught  attorneys  had  no  formal  legal  education,  but  had  read  law  in 
Lagos  and  been  licensed  by  the  colonial  government  to  practice  before  the  Supreme 
Court.  Omoniyi  Adewoye,  "Self-taught  Attorneys  in  Lagos,  1865-1913,"  Journal  of  the 
Historical  Society  of  Higevia3  Vol.  5 (1969),  47-66. 

7lTidjani,  "Notes  sur  le  Mariage,"  49-54;  Ta rd its,  Porto -Novo  , 52;  Fadipe,  The 
Sociology  of  the  Yoruba » 105-115;  and  Ajisafe,  Laws  and  Customs  of  the  Yoruba,  6. 

72The  details  of  this  meeting  are  recorded  in  Minutes  of  a meeting  held  23 
November  1929. 
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Facundo  Paraiso 
Bernardina  Paraiso 

Albert  Carrena  - Bernardina' s brother 
Madam  Nugbo  Lopez  - Bernardina 's  sister 
Madam  Daminiana  Silva  - Bernardina 's  half-sister 
Madam  Louisa  Carrena  - Bernardina 's  half-sister 
H. S.A.  Thomas  - Bernardina 's  cousin 

Salus  Siffre  - Facundo 's  alarena  /friend  of  the  Carrena  family 
George  Pedro  - Facundo 's  friend /Bernardina ' s maternal  relative. 

None  of  Facundo' s relatives  attended,  although  a cousin  and  affine 
had  earlier  spoken  to  him  about  the  quarrel.  Siffre  may  have  stood 
in  for  kin. 

Pa  George  opened  the  meeting,  stating  that  the  gathering  had 
been  called  by  Siffre,  at  Facundo 's  request,  to  reconcile  Facundo 
and  Bernardina.  He  explained  the  cause  of  the  dispute,  although  all 
present  must  have  known  it,  and  gave  the  wife  and  husband,  in  that 
order,  an  opportunity  to  state  their  grievances.  When  the  couple 
had  finished,  George  summarized  Facundo 's  offenses,  enumerating  the 
norms  he  had  violated.  George  told  Facundo  that  he  was  "wrong"  to 
try  to  bring  his  mistress  to  live  in  his  house;  had  done  "a  serious 
thing"  to  withhold  support  from  his  wife;  and  had  mistreated  Bernar- 
dina and  forced  her  from  home.  Next,  George  said  that  Facundo  had 
"wronged"  many  people:  he  had  treated  Albert  and  Louisa  Carrena  with 
lack  of  courtesy  and  respect;  rejected  the  good  advice  of  his 
"friends";  and  failed  to  complain  about  his  wife  to  him.  Pa  George, 
although  he  knew  "his  position  as  a father  in  his  wife's  family." 
Then  George  noted  that  Facundo  and  Bernardina  had  abused  each  oth- 
er's parents  during  the  initial  argument.  He  told  them  that  no 
well-bred  person  would  do  such  a thing,  and  warned  them  not  to  do  it 
again.  Finally  he  reiterated  that  it  was  Facundo 's  place  to  com- 
plain to  him  about  marital  disputes,  eliciting  an  apology  for  this 
last  offense  only.  This  litany  of  wrongs  underscores  an  interesting 
point.  Neither  George,  nor  Bernardina,  nor  anyone  else  protested 
the  fact  of  Facundo's  having  a mistress.  All  they  objected  to  was 
his  attempts  to  bring  this  woman  into  his  home.  Facundo  had  over- 
stepped the  bounds  of  acceptable  behavior  not  by  taking  a mistress, 
but  by  trying  to  force  his  ordinance  wife  to  live  with  her  polygyn- 
ously . 

After  George  finished  speaking,  George  Pedro  recounted  the 
efforts  he,  Salus  Siffre,  E.  A.  Ojo  and  J.  T.  Pratt  had  made  to 
settle  the  dispute,  complaining  that  Facundo  had  refused  their 
advice.  This  seems  to  have  provoked  Facundo,  who  burst  out  that  he 
could  have  brought  a woman  into  his  house  had  he  wanted.  Before  he 
could  go  further,  Pa  George  stopped  him,  saying  that  his  attitude 
all  along  had  been  hostile  and  disrespectful  rather  than  concilia- 
tory; and  that  if  he  had  spoken  that  way  to  his  father,  the  old  man 
would  have  given  him  a thrashing.  George  warned  Facundo  that  he 
would  have  to  show  respect  for  his  elders  and  apologize  to  his  wife 
and  her  family,  or  there  could  be  no  reconciliation.  Here  Siffre 
intervened  and  asked  Facundo  to  apologize,  to  no  avail.  Pa  George 
then  invoked  the  authority  of  Facundo's  father  by  asking  Albert 
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Carrena  to  write  to  the  old  man,  giving  him  a full  report  of  the 
meeting  and  the  names  of  those  present. 

Immediately,  according  to  the  minutes,  Facundo's  attitude 
changed.  He  claimed  his  father  had  resolved  the  dispute  when  Ber- 
nardina  visited  Porto-Novo,  but  the  half-sisters  who  had  accompanied 
her  denied  this,  contending  that  Ignacio  had  only  placated  Bernar- 
dina.  When  these  women  finished  speaking,  George  adjourned  the 
meeting,  instructing  Siffre  to  see  him  another  time  and  to  speak  to 
Facundo  and  ascertain  whether  he  "realize [d]  he  [had]  acted  badly  in 
the  past." 

A note  attached  to  the  minutes  of  this  meeting  records  that  on 
December  4,  Facundo,  accompanied  by  Madam  Asia  Damola,  called  on 
Albert  Carrena  and  apologized.  The  note  neither  identifies  Madam 
Damola  nor  includes  the  substance  of  the  apology.  Presumably,  the 
visit  was  one  of  a number  Facundo  paid  to  those  he  had  wronged  to 
say  he  was  sorry  for  what  he  had  done.  Madam  Damola,  whom  E.  E.  I. 
Carrena  could  not  remember,  may  have  been  Facundo's  friend  or  rela- 
tive who  went  along  to  witness  the  apology. 

On  December  23,  four  months  after  the  original  disagreement  and 
one  month  after  the  earlier  meeting,  Pa  George  called  a second  meet- 
ing, attended  by  most  of  the  persons  present  at  the  first.  73  He 
told  them  that  Facundo  had  apologized  and  paid  frequent  visits  to 
his  wife.  George  then  said  that  he  considered  it  time  for  Bernar- 
dina  to  return  home,  but  warned  Facundo  not  to  ill-treat  her  again. 
Finally,  George  turned  to  Bernardina  and  "ordered"  her  home  the  next 
day,  although  there  is  no  evidence  she  had  protested.  Immediately, 
according  to  the  minutes,  all  the  relatives  and  friends  present 
thanked  George  and  expressed  satisfaction. 

Before  the  group  disbanded,  Albert  Carrena  raised  another  dis- 
pute and  asked  George  to  settle  it.  H.  S.  A.  Thomas,  Bernardina 's 
cousin,  stated  that  Facundo  had  taken  offense  because  he  thought 
Thomas  had  sided  with  Bernardina  against  him.  Thomas  said  he  had 
done  "all  he  could  to  secure  peace"  between  the  couple,  but  that  his 
efforts  had  been  misunderstood.  George  spoke  a few  words  to  both 
men,  especially  Facundo,  and  asked  them  to  shake  hands.  Then  he 
dismissed  the  meeting. 

After  the  December  23  meeting  Bernardina  returned  to  Facundo's 
house,  where  she  lived  until  her  death  in  1939.  Facundo  evidently 
stopped  abusing  his  wife  and  made  no  further  efforts  to  bring  his 
mistress  home.  We  do  not  know  if  his  relationship  with  the  other 
woman  continued,  but  if  so  it  did  not  trouble  Bernardina.  The 
couple  experienced  no  more  serious  marital  problems. 

Why  did  educated  women  like  Bernardina  turn  to  kin  instead  of 
the  colonial  courts  to  uphold  their  conjugal  rights?  Most  simply, 
taking  a case  to  the  Supreme  Court  usually  involved  hiring  a lawyer, 


73Minutes  of  a meeting  held  23  December  1929. 
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an  expensive  proposition.  According  to  Fadipe,  the  average  divorce 
prior  to  1914  cost  £60,  enough  to  deter  most  couples  from  termi- 
nating de  jure  marriages  that  had  ended  de  facto  .74  Dependent  on 
their  husbands  economically,  educated  women  may  have  been  especially 
loath  to  incur  legal  fees,  which  they  could  not  pay  if  they  lost 
their  cases.  If  wives  won,  they  risked  enraging  their  husbands,  who 
could  make  their  lives  miserable.  After  Adel  Sapara  went  to  court 
to  block  her  husband's  marriage  to  another  woman,  he  retaliated  by 
divorcing  her. 75  Lawyers  typically  did  not  appear  before  the 
Police  Magistrate's  Court  or  "Native"  courts;  hence,  taking  disputes 
before  these  tribunals  did  not  require  the  same  commitment  of 
resources  as  going  before  the  Supreme  Court. 76 

To  cite  a further  impediment,  family  law  in  Lagos  was  hopelessly 
complex.  The  Supreme  Court  applied  local  law  to  certain  categories 
of  persons  and  types  of  problems,  and  English  law  or  colonial  stat- 
utes to  others.  Yet  the  jurisdiction  of  these  different  bodies  of 
law  was  vague  and  subject  to  the  interpretation  of  individual 
judges. 77  Moreover,  the  content  of  local  law  itself  was  often 
open  to  debate,  because  customary  norms  were  changing  very  rap- 
idly. 78  in  these  circumstances  lay  persons  and  lawyers  alike  were 
uncertain  about  the  outcome  of  domestic  cases,  heightening  reluc- 
tance to  take  them  to  court.  Finally,  the  Supreme  Court  was  a pub- 
lic tribunal  presided  over  by  an  influential  European  and  located  on 
a busy  thoroughfare  in  the  heart  of  town.  Anyone  could  stop  and 
listen  to  testimony.  Controversial  cases  attracted  considerable 
attention,  and  the  press  sometimes  reported  them  at  length,  feeding 
the  fiery  tongues  of  Lagos  gossip-mongers . 79  Acutely  conscious  of 
their  public  image,  many  educated  women  refused  to  air  messy  domes- 
tic disputes  in  the  Supreme  Court  to  spare  themselves  public  embar- 
rassment . 

By  contrast,  settling  marital  disputes  within  the  family  cost 
nothing.  If  rights  according  to  local  law  were  open  to  debate, 
disputants  at  least  understood  the  issues  at  stake.  Furthermore, 
resolving  grievances  at  home  among  a small  circle  of  trusted  rela- 
tives and  friends  reduced  the  chance  of  scandal.  So  long  as  Chris- 
tian wives  could,  like  Bernardina,  get  what  they  wanted  by  turning 
to  kin,  why  should  they  have  gone  to  the  colonial  courts? 


74Fadipe,  The  Sociology  of  the  Yoruba  , 97.  See  also  "The  Petition  of  the 

Protestant  Ministers  on  Divorce,"  Denton  to  Knutsford,  15  August  1889,  C.  0.  1471; 
LWR • 18  March  1911,  p.  4,  c.l;  and  Adewoye,  The  Nigerian  Judicial  System  , 52,  75-58, 
114-28,  143-159,  180-200  and  230-246. 

75Interview  with  Archdeacon  J.  0.  Lucas,  Lagos,  1974. 

76Adewoye,  The  Judicial  System  in  Southern  Nigeria,  69-106. 

77Coker,  Family  Property  Among  the  Yorubas , 253-263. 

78See  testimony  on  marriage  in  the  case  In  He  Sapara  . LS  , 20  September  1911  - 
13  March  1912. 

79See,  for  example,  LS  , 20  September  1911  - 13  March  1912;  and  6 February 

1907,  p.  6,  c.2. 
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Life  histories  reveal  that  not  all  educated  women  were  so  fortu- 
nate. Even  with  the  support  of  kin,  many  could  not  enforce  what 
they  regarded  as  their  new  rights. 80  Judging  from  the  absence  of 
domestic  cases  in  Supreme  Court  records,  these  women  took  marital 
disputes  before  the  court  little  more  often  than  their  more  fortu- 
nate sisters.  In  the  eyes  of  the  colonial  state,  Christian  mar- 
riages gave  women  a new  status,  based  on  monogamy  and  assuming  new 
property  relations  between  husbands  and  wives.  Justice  Griffith 
argued  in  Cole  V.  Cole  , decided  in  1898,  "Christian  marriage 
imposes  on  the  husband  duties  and  obligations  not  recognized  by 
native  law.  The  wife  throws  in  her  lot  with  the  husband,  she  enters 
his  family,  her  property  becomes  his....  Christian  marriage  clothes 
the  parties  to  such  a marriage  and  their  offspring  with  a status 
unknown  to  native  law. "81  The  state  believed  that  by  prohibiting 
polygyny  and  bringing  Christian  wives  within  the  orb  of  English  law, 
it  could  protect  them  from  African  customs  contrary  to  "justice, 
equity  and  good  conscience."  This  proved  patently  untrue. 
Victorian  law  gave  wives  very  restricted  rights,  unsuited  to  the 
needs  of  educated  women  in  Lagos.  Under  the  Marriage  Ordinance,  men 
could  be  fined  or  imprisoned  if  they  married  in  the  church  and  wed 
another  woman  according  to  Yoruba  custom. 82  This  law  itself  was 
difficult  to  enforce.  Yet  if  men  simply  avoided  the  Yoruba  marriage 
rites  and  took  concubines,  practicing  de  facto  polygyny,  ordinance 
wives  had  no  legal  recourse  save  divorce,  and  this  only  if  the 
adultery  was  aggravated  by  desertion,  cruelty,  or  some  other 
matrimonial  wrong. 83  English  law  could  certainly  not  distinguish 
between  having  a mistress  and  bringing  her  into  the  home,  the  real 
offense  in  Bernardina's  case.  Moreover,  Christian  wives  could  not 
ask  the  court  for  an  order  for  maintenance  unless  they  also  asked 
for  divorce. 84 

For  many  reasons,  educated  women  in  Lagos  found  divorce  an 
unattractive  option.  What  they  wanted,  as  Bernardina's  case  illus- 
trates, was  to  protect  their  status  as  Christian  wives.  Protestant 
as  well  as  Catholic  beliefs  strongly  discouraged  divorce. 85  Beyond 
this,  divorcees  could  not  expect  to  make  second  Christian  marriages 
to  men  who  would  support  them.  Once  divorced,  women  might  have  to 
fend  for  themselves  as  petty  traders,  live  out  their  lives  dependent 
on  the  generosity  of  kin,  or  themselves  form  customary  unions  or 
extra-marital  liaisons.  If,  like  Bernardina,  they  had  passed 
childbearing  age,  even  this  last  option  would  be  closed.  No  matter 

^Interviews  with  Archdeacon  J.  0.  Lucas,  Mrs.  R.  A.  Wright,  Mrs.  Comfort 
Maja,  S.  0.  Foresythe,  and  Jack  Randle,  Lagos,  March  - August  1974. 

81  Cole  v.  Cole , 1 Nigerian  Law  Reports,  22. 

820rdinance  No.  14,  1884,  454-455. 

83ohi,  Modem  Family  Law  in  Southern  Nigeria,  235. 

84 Ibid> •,  244. 

85in  1929  the  Protestant  churches  and  the  Catholic  church  permitted  divorce 
for  a narrow  range  of  reasons,  including  sexual  infidelity,  although  they  strongly 
opposed  it.  The  churches,  Protestant  and  Catholic,  did  not  approve  of  remarriage. 
Oral  communication  from  Professors  Brooks  Holifield  and  Jeremy  Miller,  Candler 
School  of  Theology,  and  from  Father  Edward  Dillon,  Officialis,  Metropolitan  Tri- 
bunal, Archdiocese  of  Atlanta. 
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which  course  Christian  wives  chose,  their  status  and  quality  of  life 
would  probably  deteriorate. 86  Their  long-term  prospects  would  be 
especially  grim,  if  they  did  not  have  children  to  support  them  in 
old  age. 

Christian  wives  whose  husbands  beat  them  may  have  had  an  addi- 
tional legal  option,  although  colonial  law  on  the  point  is  unclear. 
In  England,  husbands  had  no  right  to  chastise  their  wives  without 
due  process  of  the  law;  and  corporal  punishment  was  an  offense 
punishable  by  the  courts. 87  Bernardina  could  possibly  have 
brought  suit  against  Facundo  on  these  grounds.  It  seems  unlikely, 
however,  that  she  would  have  found  this  option  more  attractive  than 
divorce,  since  it  would  undoubtedly  have  deeply  alienated  Facundo, 
effectively  ending  her  marriage. 

Even  if  educated  women  had  favored  taking  domestic  disputes  to 
court,  kin,  on  whom  they  ultimately  relied,  would  rarely  have  sup- 
ported them.  P.  C.  Lloyd  has  noted  the  strong  social  duty  Yoruba 
feel  to  keep  their  families  out  of  court. 88  jn  addition  to  this, 
relatives  wanted  to  preserve  marriages  and  did  not  regard  customary 
wives  or  concubines  as  sufficient  reason  for  divorce.  A minister  in 
an  African  church  wrote, 

Polygamous  life  is  a part  and  parcel  of  our  God  given 
nature....  It  is  a great  shame  for  a woman  [married 
according  to  European  custom]  to  seek  to  divorce  her 
husband  because  he  has  a mistress[;]  if  she  does,  her 
own  family  will  resent  her  and  tell  her  that  she  is 
seeking  her  husband's  spoilation. . . . Any  woman  who 
wishes  to  keep  to  the  bargain  made  at  church  "and 
forsake  all  others  cleave  to  thee  and  thee  only"  [sic] 
generally  finds  herself  at  the  bottom  of  the  ladder  and 
in  hot  waters  and  snubbed  by  society  and  the  affray  ends 
in  her  downfall. .. .89 

A relative  chided  Victoria  Randle,  who  bitterly  protested  her  hus- 
band's outside  wives,  "[Ajnyone  who  is  stiffnecked  shall  be  humbled 
to  the  dust. "90 

Kin  sometimes  agreed  that  Christian  marriages  should  end,  but 
only  as  a last  resort  - if  husbands  abused  their  wives  repeatedly 
and  all  efforts  to  bring  them  into  line  failed.  Even  then,  families 
rarely  deemed  legal  divorce  desirable. 91  Wives  who  determined  to 


86provisions  in  wills  requiring  sons  to  look  after  daughters  who  experienced 
marital  problems  indicate  that  fathers  worried  about  this  possibility. 

87obi,  Modem  Family  Law  in  Southern  Nigeria,  222-223. 

88p.  c.  Lloyd,  "Yoruba  Inheritance  and  Succession,"  in  J.  D.  Derrett,  ed . t Studies 
of  the  Laws  of  Succession  in  Nigeria  (London,  1965),  150-152. 

&9LS,  15  March  1911,  p.  5,  c.3. 

90victoria  Randle  to  J.  P.  L.  Davies,  21  August  1902,  Coker  6/3. 

^Interviews  with  Archdeacon  J.  0.  Lucas,  Mrs.  C.  G.  Agbe,  and  Mrs.  H.  F. 
Pereira,  Lagos,  February  and  April  1974  and  August  1980. 
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end  their  marriages  against  all  opposition  occasionally  sought  di- 
vorce without  the  support  of  relatives. 92  Like  the  women  Fadipe 
described  in  the  interior,  they  used  the  colonial  courts  as  an  ally 
againsc  their  families  as  well  as  their  husbands.  The  social  cost 
of  this  strategy  was  high,  however,  because  it  drove  a wedge  between 
women  and  their  kin.  If  Bernardina  had  refused  to  return  home  after 
her  relatives  had  settled  her  dispute,  they  would  probably  have 
ceased  to  support  her. 

Bernardina' s case  illustrates  one  final  reason  why  educated 
Africans  did  not  take  domestic  disputes  to  the  colonial  courts.  The 
Supreme  Court  could  not  have  dealt  with  Facundo's  wrongs  against  kin 
and  friends,  which  were  as  grievous  in  the  eyes  of  the  disputants  as 
his  wrongs  against  Bernardina.  At  the  family  meeting  called  to 
resolve  the  conflict,  George  accused  Facundo  of  treating  his  af fines 
with  lack  of  respect,  refusing  the  good  advice  of  friends,  and  fail- 
ing to  bring  his  complaints  about  Bernardina  to  the  proper  authority 
in  her  family.  Before  the  breach  with  his  wife  could  be  mended, 
Facundo  had  to  acknowledge  and  apologize  for  these  offenses.  That 
the  Supreme  Court  would  not  even  have  addressed  these  wrongs  under- 
lines the  very  different  goals  of  colonial  and  customary  adjudica- 
tion. Yoruba  dispute  settlement  emphasized  reconciling  the  dispu- 
tants and  restoring  unity  to  the  family,  lineage,  and  community. 
The  official  who  opened  Yoruba  tribunals  warned, 

Be  civil,  be  quiet,  be  dumb,...  let  everyone  close  his 
mouth.  The  cord  that  binds  humanity  is  broken;  the  cord 
which  ties  friendship  is  cut;  the  cord  of  family  and 
relatives  is  also  broken;  the  big  men  now  want  to  tie  up 
the  broken  cords;  and  ...  anyone  [who]  disturbs  them  ... 
shall  be  seriously  dealt  with. 93 

Reconciliation  sometimes  required  determining  that  persons  had  vio- 
lated social  norms  and  then  pressuring  them  to  make  retribution  to 
those  they  had  wronged.  The  point  of  adjudication,  however,  was  not 
to  determine  guilt,  punish  an  infraction  of  rules,  and  award 
reparation,  as  it  would  have  been  in  the  colonial  courts.  It  was  to 
guide  persons  to  acceptable  behavior  and  to  restore  social  harmo- 
ny. 94  Bernardina,  her  relatives,  and  other  educated  Africans 
pursued  domestic  disputes  within  the  family  because  they  wanted  this 
kind  of  resolution,  not  divorce  and  an  award  for  maintenance  or 
damages,  all  that  the  Supreme  Court  could  have  accomplished. 

In  theory,  Christian  marriage  gave  women  a new  status,  protected 
by  new  legal  rights.  This  article  has  argued  that  in  fact  educated 
women  realized  this  status  imperfectly,  and  then  through  the  agency 
of  kin  and  customary  modes  of  dispute  settlement,  not  through  the 


92interviews  with  Archdeacon  J.  0.  Lucas  and  Jack  Randle,  Lagos,  April  and 
August  1974. 

93Ajlsafe,  Laws  and  Customs  of  the  Yoruba , 40.  See  also  Adewoye,  The  Judicial  Sys- 
tem in  Southern  Nigeria  » 3-4. 

9^Fadlpe,  The  Sociology  of  the  Yoruba  223-228;  and  Adewoye,  The  Judicial  System 
in  Southern  Nigeria,  2-7. 
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colonial  courts.  Christian  wives  found  their  new  legal  opportuni- 
ties constrained  by  the  authority  of  kin  and  by  public  opinion  - at 
best  divided  over  the  issues  of  polygyny  and  conjugal  roles.  Eco- 
nomic dependence  prevented  them  from  disregarding  kin,  testing  the 
limits  of  their  new  rights  in  the  colonial  courts,  and  accepting  the 
consequences  of  independent  action.  The  characteristics  of  the 
colonial  legal  system  - both  its  laws  and  its  courts  - also  discour- 
aged domestic  litigation.  The  inability  of  educated  women  to  uphold 
their  status  in  the  late  nineteenth  and  early  twentieth  centuries 
may  help  explain  the  attitudes  and  expectations  of  educated  women  in 
Lagos  today.  The  independent,  resourceful  and  calculating  woman  of 
the  present  may  be  reacting  to  the  disappointment  and  vulnerability 
of  her  forebearers,  as  well  as  adapting  customary  norms  to  modern 
urban  realities. 

Recent  studies  have  examined  the  emergence  of  residentially 
separate,  functionally  discrete  elementary  families  in  contemporary 
West  Africa.  These  works  have  stressed  the  tensions  between  line- 
ages and  their  educated  members  who  live  in  independent  households 
and  strive  to  advance  themselves  and  their  children  socially,  argu- 
ing that  educated  couples  cope  with  these  tensions  by  controlling 
and  minimizing  contacts  with  relatives. 95  The  marriage  dispute 
between  Facundo  and  Bernardina  offers  an  unusual  opportunity  to 
glimpse  the  relationship  between  one  such  couple  and  their  kin.  The 
picture  that  emerges  here  is  of  close  relations  between  the  conjugal 
pair  and  their  relatives  and  the  continued  authority  of  kin.  As  we 
have  seen,  Bernardina  turned  to  her  family  after  her  argument  with 
Facundo,  and  depended  on  them  for  support  throughout  the  dispute. 
Facundo* s discourtesy  toward  kin  and  his  failure  to  report  his 
grievances  to  Pa  George  were  as  odious  and  necessary  to  correct  as 
his  mistreatment  of  Bernardina.  Pressure  from  relatives  eventually 
forced  him  to  modify  his  behavior  and  apologize  to  those  he  had 
wronged.  Finally,  when  James  George  was  satisfied  he  had  settled  the 
dispute,  he  did  not  ask  Bernardina  if  she  accepted  the  resolution  or 
wanted  to  return  to  live  with  her  husband,  he  ordered  her  home. 

Historians  of  the  family  in  the  West  have  taken  the  household  as 
the  unit  of  analysis,  regarding  changes  in  household  size  and  compo- 
sition as  evidence  of  fundamental  changes  in  the  nature  of  relations 
between  elementary  families  and  their  kin. 96  The  case  of  Facundo 
and  Bernardina  suggests  that  this  approach  will  tell  only  half  the 
story.  Before  West  African  historians  can  draw  firm  conclusions 
about  the  decline  of  the  extended  kin  group,  they  will  have  to 
examine  what  has  happened  between  as  well  as  within  households. 

95christine  Oppong,  Marriage  Among  a Matrilineal  Elite:  A Family  Study  of  Ghan- 

aian Civil  Servants  (Cambridge,  1974);  and  Barbara  E.  Harrell-Bond,  Modern  Mar- 
riage in  Sierra  Leone:  A Study  of  the  Professional  Group  (The  Hague,  1975),  1-20. 

79-81  and  196-222.  See  also  Tanya  Baker  and  Mary  E.  C.  Bird,  "Urbanization  and  the 
Position  of  Women, ” Sociological  Review  > Vol.  7 (1959),  91-122;  Kenneth  Little  and 
Anne  Price,  "Some  Trends  in  Modern  Marriage  Among  West  Africans,"  in  Colin  Turnbull, 
ed.,  Africa  and  Change  (New  York,  1973),  185-207;  and  Little,  African  Women  in  Towns , 
145-165. 

96see,  for  example,  Peter  Laslett,  "Introduction,"  in  Peter  Laslett  and 
Richard  Wall,  eds. , Household  and  Family  in  Fast  Time  (Cambridge,  1973),  13-63; 

Edward  Shorter,  The  Making  of  the  Modern  Family  (New  York,  1977),  29-39;  and  Michael 
B.  Katz,  The  Foeple  of  Hamilton , Canada  West:  Family  and  Class  in  a nineteenth  Cen- 
tury City  (Cambridge,  1974),  213-239. 
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